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‘Gandhi’s Talisman’

[ will give you a talisman. Whenever you are in doubt or when the self
becomes too much with you, apply the following test:

Recall the face of the poorest and weakest man whom you have
seen and ask yourself if the step you contemplate is going to be of any
use to him. Will he gain anything by it? Will it restore him to control
over his own life and destiny? In other words, will it lead to Swaraj for
the hungry and spiritually starving millions?

Then you will find your doubts and yourself melting away.

As displayed in Gandhi Smiti,
Birla House, New Delhi
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[ will give you a talisman. Whenever you are in doubt or when the self
becomes too much with you, apply the following test:

Recall the face of the poorest and weakest man whom you have
seen and ask yourself if the step you contemplate is going to be of any
use to him. Will he gain anything by it? Will it restore him to control
over his own life and destiny? In other words, will it lead to Swaraj for
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ABBREVIATTONS

The first time these items are used in the footnotes, which is where
they are most used, they are given their full names. The abbreviation
then follows in parenthesis. This combination is repeated occasionally
throughout for the convenience of the forgetful. For the reader who
may dip into the book and be confronted by an abbreviation, having
not met it when it was introduced, the following list is offered.

AICC ... All-India Congress Committee

AR ... Asian Recorder (a press digest)

AIR ... The All India Reporter (law reports)

ARC ... Administrative Reforms Commission

BJP ... Bharatiya Janata Party

CAD ... Constituent Assembly Debates

CFSA ... Congress Forum for Socialist Action

CPI ... Communist Party of India

CPM ... Communist Party of India (Marxist)

CPP ... Congress Parliamentary Party

ICPS ... Institute of Constitutional and Parliamentary Studies
INC ... Indian National Congress

JCPS ... Journal of Constitutional and Parliamentary Studies
JILT ... Journal of the Indian Law Institute

JPI ... Journal of Parliamentary Information

JPP ... Janata Parliamentary Party

NAI ... National Archives of India

NLTCM ... Jawaharlal Nehru Letters to Chief Ministers
NMML ... Nehru Memorial Museum and Library
PCC ... Provincial/Pradesh Congress Committee
PMA ... Parliament Museum and Archives

psp ... Praja Socialist Party

SCC ... Supreme Court Cases

SCR ... Supreme Court Reports

SSp ... Samyukta Socialist Party

SP ... Socialist Party



INTRODUCTION

This is a history of the working of the Indian Constitution from 1950 to
1985, written for Indians and non-Indians—both the well informed and
the less well informed, who are interested in the country and in its
constitutional experience. Because the Constitution is in hourly use as
a benchmark and measuring stick for citizens and officials (some say it
is the new Dharmasastra), touching lives in ways great and small, learning
of its working truly opens a window into India.

This is a history, and not a law, book, although there is a good deal
about the law in it, for laws make history and history makes laws. It is
about politics and economics and conditions and culture, about
politicians and civil servants and lawyers and judges and journalists and
individuals, rich and desperately poor, and itis about success and failure
and hope and despair and power and sacrifice and motivations, selfish
and grand.

It is about those who acted upon the Constitution, how and why
they did so, and about those the Constitution acted upon, or neglected.
Itis about Indians working their Constitution, for constitutions, however
‘living’, are inert. They do not work, they are worked.

Itis a history about what human beings do ill and well while govern-
ing themselves.

We begin with the Constitution’s inauguration in January 1950 and
end, in the main, with Prime Minister Indira Gandhi’s passing, late in
1984. Because constitutional developments neither began in 1950 nor
ceased in 1985, the book looks back where background is needed and
forward, briefly, at several major developments during 1985 and since
that are related to matters discussed earlier in the book. It looks, for
instance, at the Supreme Court’s 1993 decision on the appointment
and transfer of judges, and judicial ‘activism’ during the nineties; the
implementation in 1990 of the Mandal Commission report on special
consideration for the Other Backward Classes; and the failure in 1992
to use central government forces to protect the Babri mosque at
Ayodhya. The desire was strong to bring the narrative closer to the
present, but research and writing must stop if books are to be published.
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For this account of the Constitution’s working to be a window into
India, Indians must be the ones speaking. This is their book, in their
words; the author has attempted to keep his distance most of the time.
But sometimes he enters the pages, more than he might have preferred,
attempting to bring out the significance of certain developments and
their growth into trends.

An outsider chronicling a people’s history should tread warily. He
must do so especially when, as a non-lawyer, he writes about the law. To
prevent or reduce error, I have soughtand received counsel from more
than a few senior advocates and retired justices about the text. The
errors that remain are, of course, my own. Other Indian friends and
colleagues have commented upon, and improved, the text.

The ‘objectivity’ the outsider brings to his subject is generously
exaggerated by his friends—whether in India or elsewhere. Yet, the
disadvantage of lacking indigenous corpusclesis severe. One advantage
for this outsider is that, having spent some years as a civil servantin the
United States, [ have been exposed to government processes very similar
to India’s.

Beginning with friendliness and sympathy, and seeking understand-
ing through sympathy and friendliness, the outsider—or the insider—
writes as close to the truth as he can. In this instance, the truth, the
reality of and behind events, is sometimes elusive. Too few documen-
tary sources are available, human memories are frail, and there are

honest differences of recollection about happenings and of opinions
about their meaning. So, despite using the sources evident in the foot-
notes and the bibliography, portions of this book are conjectural. Words

like ‘it seems’, ‘it appears’, ‘apparently’, and ‘probably’ qualify more
sentences than I would like. [ have reconstructed events as best I could.

I have tackled this particular subject because of my affection and
admiration for India, because of the subject’s importance for all those
interested in democratic governance, and because, altheugh fascinating
portions of this history have been treated in books and articles, the
pieces have not been stitched together hitherto.

‘What should be included in this book and what omitted was often
difficult to decide. Some readers will find the book too long and detailed
and others too short, with telling details omitted. The subject deserves a
multi-volume history of record to include every scrap of evidence and
the relevant documents from several government ministries. But presently,
even the files on constitutional amendments kept in the Law Ministry
are hidden by a conspiracy of silence. I have included what I consider
the maximum tolerable amount of evidence to support the narrative.

Introduction 3

A few technical points: The spellings of individuals’ names for,
respectively, appointed and elected officials and judges, have been taken
from the Official Directory, published by the Ministry of Home Affairs,
the Council of Ministers, 1974—1984, published by the Lok Sabha Secretariat,,
and the Judges of the Supreme Court and the High Courts, published by the
Department of Justice, Ministry of Law. In other igstances, commonly
accepted spellings have been used.

The word ‘governance’ is used frequently throughout the book. I
have been informed that this is a fancy word unpleasing to some ears.
In this book, ‘governance’ means what citizens do when governing
themselves. Governance is the process, government is an object.

Before the Constitution was inaugurated, the country’s major units
were called ‘provinces’ and the leaders of their ministries were called
‘premiers’. After 26 January 1950, the names changed to ‘states’ and to
‘chief ministers’.

The terms ‘the state’ and ‘elites’ do not appear in the book because
I find them more misleading than enlightening. And not liking
acronyms, I have used them infrequently.

The terms ‘council of ministers’ and ‘cabinet’ are used interchange-
ably, although not all members of a council of ministers typically are
included in the cabinet at any particular time. When the distinction is
significant, it is made.

All the sources cited by name—whether documentary, written, or
oral—are with permission. Names of all the individuals consulted appear
in the bibliography and the acknowledgements.



PROLOGUE

The Constitucnt Assembly that drafted the world’s longest democratic
constitution began its work in New Delhi in December 1946. The people
were eager for independence, the leaders ready. For decades, they had
struggled to replace the British ‘Raj’ with self-rule, dedicating their lives
to the goal. They knew what India necded, what they wanted the country
to have: unity of peoples and purpose, representative democracy, and
social-economic reform. While working to end British rule, they had
absorbed the English language and British democracy and Common
Law, each of which the British had imported in pieces over two hundred
years. They had fought elections in 1937 under the limited self-rule of
the 1935 Government of India Act and formed the ministries that
governed many provinces. They had come to appreciate the principles
and character of British-Indian administration, even when thesc put
them in jail (where Jawaharlal Nehru, for example, spent nine years).

The school for freedom was the Congress Party. Formed in 1885 by
an Englishman, its early purpose was Indian participation in the very
limited popular government of the time. Under Mahatma Gandhi’s
leadership after World War [, the Congress grew to lead the independ-
ence movement—Congress men and women were not the only patri-
ots—and to infuse it with the purposes of democratic government and
social reform. Gandhi’s dominance of Congress affairs somewhat para-
doxically nurtured the development of able associates, and their strong
personalities produced personal and ideological disputes that were re-
solved democratically, although not without acrimony. These men and
women led the country in 1946, and no people gaining independence
after World War II was so blessed with leaders of experience, talent,
and personal character. Nor, it may be added, with so comparatively
civilized a departing colonial power.

Events moved rapidly after the war. The transfer of power was around
the corner; general elections, with a limited franchise, during the winter
of 1945-6 produced provincial legislatures that would elect members
of the Constituent Assembly. Disagreements between the Congress Party
and the Muslim League thwarted Britain's belated attempts to hold
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India together, and in the spring of 1947, the last Viceroy, Lord Louis
Mountbatten, announced that India and Pakistan would become
independent countries on 15 August.

With independence, the Constituent Assembly could move ahead
with its work, having marked time since early in the year. By then, the
Assembly had become essentially a Congress Party body (it had a few
Communists and Independents), because most of its original Muslim
LLeague members had opted for Pakistan; Congress Muslims remained.
The most important exceptions to this one-party complexion were a
dozen persons prominent in law and public affairs who the Congress
had arranged be elected so that their talents could contribute to
constitution-making. Significant for the shaping of the Constitution
was Assembly members’ daily encounter with the problems of governing,
for the Assembly wore two hats. As the Constituent Assembly, it drafted
the Constitution during the afternoon, and in the morning, as the
Constituent Assembly (Legislative), it was the Provisional, or Dominion,
Parliament legislating for the new nation.

The framers drew for the Constitution’s provisions from three
sources. The Government of India Act, 1935, passed by Parliament in
London was the foundation document. The Act established a
parliamentary system (while keeping ultimate power in British hands),
contained vast administrative detail for the structure of government,
established a centralized federal system, and provided for elections to
provincial legislatures. These, in 1937, brought the Congress Party to
power in many provinces. It provided the basis for government, national
and provincial, until the newly framed Constitution replaced it in 1950.

The framers also borrowed from other constitutions to include,
particularly, fundamental rights and a body of social and economic
desiderata called directive principles. The framers as a body—and
especially the leadership of Jawaharlal Nehru, Vallabhbhai Patel,
Rajendra Prasad, and Abul Kalam Azad—deccided in favour of a long
document in preference to rejecting the existing foundation and
replacing it with a shorter constitution of general provisions. They
sought continuity and stability, intending to entrench parliamentary
democracy. Continuity came also from the Constitution’s keeping in
force all existing laws, unless and until the new national Parliament
would repeal them.

The Constitution’s spirit came from a third source: the Objectives
Resolution adopted during the December 1946 Assembly session, which
itself drew from Congress Party documents of two decades earlier. Nehru
had drafted this resolution, which said that the Indian Union, whose
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integrity was to be maintained, derived its authority and power from
the Indian people. It declared that there should be ‘secured to all the
people ... justice, social, economic and political; equality of status, of
opportunity, and before the law; freedom of thought, expression, belief,
faith, worship, vocation, association and action, subject to law and public
morality’. The resolution also called for adequate safeguards for
minorities, depressed and ‘backward’ classes, and underdeveloped and
tribal areas.!

The Constitution embodied this philosophy in the lengthy and
detailed provisions designed to fulfill it. [t may be summarized as having
three strands: protecting and enhancing national unity and integrity;
establishing the institutions and spirit of democracy; and fostering a
social revolution to better the lot of the mass of Indians. The framers
believed, and Indians today agree, that the three strands are mutually
dependent and inextricably intertwined. Social revolution could not
be sought or gained at the expense of democracy. Nor could India be
truly democratic unless the social revolution had established a just
society. Without national unity, democracy would be endangered and
there could be little progress toward social and economic reform. And
without democracy and reform, the nation would not hold together.
With these three strands, the framers had spun a seamless web. Undue
strain on, or slackness in, any one strand would distort the web and risk
its destruction and, with it, the destruction of the nation. Maintaining
harmony between the strands predictably would present those who later
would work the Constitution with great difficulties. The framers had
undertaken an ambitious and noble enterprise. Their product pleased
nearly everyone. Those disappointed thought it insufficiently ‘Indian’.
‘We wanted the music of [the] veena ... but here we have the music of
an English band’, lamented assembly member K. Hanumanthaiya.

It may help the reader navigate this account of the working of the
Constitution to have a brief description of the document. Its more than
370 articles and ten schedules (eight in the original Constitution) fill
309 pages of the 1989 edition published by the Lok Sabha Secretariat.
It is two constitutions in one: a constitution for the nation and the
central government, and one uniform constitution for all the state
governments. The two constitutions are consistent, for both are

! For the Objectives Resolution, see Constituent Assembly Debates (hereafter CAD), vol.
1, no. 5, p. 59. For the framing of the Constitution, see Austin, Granville, The Indian
Constitution: Cornerstone of a Nation, Clarendon Press, Oxford, 1966, and subsequent
reprints. See also Austin, Granville, "The Constitution, Society, and Law’, in Oldenburg, Phillip
(ed.), India Briefing 1993, Asia Society, New York, NY, 1993.
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parliamentary systems based on the Westminster Model. The President
is the Head of State, and a presidentally appointed governor fills the
analogous function in each state. The lower house of Parliament (Lok
Sabha) is directly elected by adult suffrage, and the upper house (Rajya
Sabha) is indirectly elected by state legislatures—apart from a few
nominated members—and each state’s delegation, contrary to that in
the US Senate, is of a size proportional to its population. The authority
of the central and state governments, and the relations between them,
are laid down extensively in the Constitution’s articles and schedules.
One of the latter, the Seventh Schedule, contains three legislative lists—
Union, State, and Concurrent—which define legislative jurisdictions.
Part XVII contains the ‘Emergency Provisions’, under which the central
government may rule the country or one or more states in a unitary
fashicn, superseding the state government(s). The judicial system
consists of subordinate courts, and there is a unified higher judiciary,
ascending from high courts in (most) states (but which are not state
courts) to the Supreme Court. This pleased most intellectuals, who
disliked traditional, customary law, and also the common man, for whom
it provided laws and a mechanism for adjudication of disputes outside
society’s repressive hierarchy. There are provisions relating to the
national civil service, language, elections, finance, and trade and
commerce. Citzenship issingle and national; there is no state citizenship
as in the United States.

The philosophy of the seamless web infuses the Constitution, and is
especially apparent in certain provisions. Unity and integrity are
mentioned in the Constitution’s Preamble, which establishes India asa
‘Union of States’, and the Constitution’s highly centralized federalism
had unity and integrity as its purpose. The country shall be a ‘sovereign
democratic republic’ says the Preamble, and the framers adopted adult
suffrage because it would engage all in the common enterprise and,
being democratic, it would help break the mould of traditional society.
The essence of the democracy and social reform strands is to be found
throughout the Constitution: in the democratic political institutions
and processes of the parliamentary system, in adult suffrage, and in the
independentjudiciary; and in Parts [l and IV of the Constitution, which
lay down the ‘Fundamental Rights’ and the ‘Directive Principles of State
Policy’, the latter taken fromn the Irish Constitution. The Rights contain
the well-known negative rights of European and American origin and
the rights to equality under the law and equal protection of the law.
These were truly revolutionary provisions in a traditional and
hierarchical society that did not recognize the principle of individual
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fequality. The Directive Principles of State Policy were to be ‘fundamental
in the governance of the country’. They contain a mixture of social
revolutionary—including classically socialist—and Hindu and Gandhian
provisions (such as banning cow slaughter and instituting prohibition).
Although notjusticiable, unlike the Rights, they have become yardsticks
for the measurement of governments’ successes and failures in social
policy.

Painstaking and prescient as the founding fathers and mothers were,
those working the Constitution have found itinadequate to some needs
and have amended it more than seventy-five times. Many amendments,
made through the Constitution’s flexible process, relate to administra-
tive matters, the result of having adopted a constitution full of adminis-
trative details. The more significant amendments resulted from battles
over how the country should live up to its ideals. Preserving a balance
among the strands of the seamless web was central to several of these.

The changes to the Constitution, the functioning of constitutional
and sub-constitutional institutions, the contexts of the times, and the
roles of individuals are the subjects of this book. Its chronological narra-
tive is divided into seven parts, each of which has chapters devoted to
various topics according to their political prominence and constitutional
significance both at the time and over time.

Part I covers the period from the Constitution’s inauguration in
1950 until 1966. These were the Nehru years, for although Nehru
died in 1964, his successor as Prime Minister, Lal Bahadur Shastri,
who died in 1966, governed in the Nehru mode. The great constitutional
themes dealt with in this book emerged during this period—and many
continue lively today—as the government attempted to fulfill its

- promises and administer the country under the Constitution. Conflicts
in power relationships had to be managed or resolved-—among
individuals and constitutional institutions, between government and
the Congress Party, and between the central and state governments.
The central and state governments and Parliament battled with the
Supreme Court over fundamental rights issues: freedom of expression
vis-a-vis national integrity; personal liberty vis-g-vis political stability;
special treatment for some segments of society vis-g-vis equality for
all; property rights vis-g-vis social revolutionary needs. The most
fundamental struggle was between Parliament and the Supreme Court
over custody of the Constitution, the central issue being whether
Parliament’s power of amendment was complete and unrestrained.
Because these substantive themes and their treatment by rival
constitutional institutions would persist over decades, their beginnings
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are treated in considerable detail, and this part is consequently rather
longer than others.

Part1I covers the period from 1966 to 1973, the beginning of Indira
Gandhi’s long years as Prime Minister. The relationship of the:
democracy and social revolutionary strands of the web—how much of
either ought to be sacrificed for the other—was again an intense issue,
accompanied by Mrs Gandhi’s employment of the controversy in her
personalization of power. The renewed battle—and such it was—over
the fundamental issue of the separation of powers became bitter as the
executive branch and Parliament on the one hand, and the Supreme
Court on the other, claimed to be the final authority for constitutional
1nterpretatlon.

Part III deals with twenty months during 1975-1977, the period of
the internal emergency and unitary government that has come to be
called Mrs Gandhi’s Emergency. During this time, democracy was
extinguished, personal liberty and the other fundamental rights
suspended, legitimate political opponents kept under preventive
detention, and the opportunity taken further to subvert democracy
through amending the Constitution. Again, the judiciary and the
government were in confrontation. With only a few exceptions, the

courts lost—but they survived.
Part IV recounts the events of the twenty-seven months from the

spring of 1977 to the summer of 1979. Indira Gandhi, for reasons still
obscure, called elections in 1977 only to be defeated, and the country’s
first coalition government—the Janata Party, which was an amalgam of
half a dozen parties—came to office riding a wave of revulsion against
the Emergency. A victim of rampant factionalism and personality
conflicts, the government fell, but not before it had restored democracy
by amending the Constitution to repair the worst damage done to it
during the Emergency. The coalition’s lingering death raised the
question, for the first time since 1950, of the President’s power, as a
constitutional head of state in a parliamentary system, to appoint a prime
minister from among contenders.

PartV covers the years from 1930 to 1985, from Mrs Gandhi’s return
to office, upon winning the parliamentary elections of 1980, to Rajiv
Gandhi becoming Prime Minister upon his mother’s assassination. The
principal motif of the period was how best to preserve national unity
and integrity: groups within the states of Punjab and Jammu and
Kashmir declared independence from India as their goal, and many
state governments and non-Congress parties—resentful of Mrs Gandhi’s
over—centralization of authority—challenged the distribution of powers
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between the central government and the state governments, both as
laid down in the Constitution and as practised. The belief grew aimmong
political practitioners and observers during this time thatdecentralization
of authority would strengthen rather than weaken national unity.

Part VI is devoted to national unity and integrity and to the
constitutional machinery for centre—state relations. Although the subject
has been discussed in each part (centralization versus decentralization
of authority will be scen to be a thread running from 1950 to 1983) it
seems useful to gather together the major issues and themes from earlier
chapters and augment them with fresh material in asection of the book
dedicated to the subject, rather than discussing it in each part. This
would become unduly repetitive.

Part VII contains the Conclusion.

This narrative account of the working of the Consutution ends in
1985, although mention is made of a few important constitutional
developments thereaflter. Indira Gandhi's departure from politics
ushered in a new era. The Congress Party’s dominance lasted only four
more years, until Rajiv Gandhi was defeated as Prime Minister. Since
then, a series of insecure governments have held office in New Delhi—
and also in many states. But the institutions of the Constitution are
stable and have continued to undergird national governance.

The Indian Consutution is a live document in a society rapidly
changing and almost frenetically political. The touchstone for public,
and many private, affairs, the Constitution is employed daily, if not
hourly, by citizens in pursuit of their personal interests or in their desire
to serve the public good. The working of the Constitution so fully
expresses the essentialness of the seamless web and so completely reveals
the society that adopted it that its study truly is a window into Indja.

A o e e s A

Part I

THE GREAT CONSTITUTIONAL
THEMES EMERGE, 1950-66

[India must have a] socio-economic revolution ... {to achieve] the real
satisfaction of the fundamental needs of the common man ... (and) a
fundamental change in the structure of Indian society.

Sarvepalli Radhakrishnan'

The Constitution ... {could be] both unitary as well as federal according
to the requirements of time and circumstances,
B. R. Ambedkar?

(W) e have all derived from the British Parliament, and we still continue
to derive inspiration from its proceedings, from its history ... (and) from
its traditions.

Rajendra Prasad?

[Article 368 empowers Parliament to amend the Constitution] without
any exception whatever.

Patanjali Sastrit

] CAD, vol. 2, no. 1, pp. 269-73.

2 Ibid.,vol. 7, no. 1, pp. 33—4.

3 President Prasad to the Commonwealth Parliamentary Conference, New Delhi,
December 1957. Speeches of Dr Rajendra Prasad, {957-1958, Ministry of Information and
Broadeasting, Government of India (hereafter GOI), New Delhi, p. 110.

4 The Chief Justice of [ndia giving the Supreme Court’s decision in Shankari Prasad
Deo v Union of India 1952 (3) SCR 106.



10 Working a Democratic Constitution

between the central government and the state governments, both as
laid down in the Constitution and as practised. The belief grew among
political practitioners and observers during this time that decentralization
of authority would strengthen rather than weaken national unity.

Part VI is devoted to national unity and integrity and to the
constitutional machinery for centre-state relations. Although the subject
has been discussed in each part (centralization versus decentralization
of authority will be seen to be a thread running from 1950 to 1985) it
seems useful to gather together the major issues and themes from earlier
chapters and augment them with {resh material in a section of the book
dedicated to the subject, rather than discussing it in each part. This
would become unduly repetitive.

Part VII contains the Conclusion.

This narrative account of the working of the Constitution ends in
1985, although mention is made of a few important constitutional
developments thereafter. Indira Gandhi’s departure from politics
ushered in a new era. The Congress Party’s dominance lasted only four
more years, until Rajiv Gandhi was defeated as Prime Minister. Since
then, a series of insecure governments have held office in New Delhi—
and also in many states. But the institutions of the Constitution are
stable and have continued to undergird national governance.

The Indian Constitution is a live document in a society rapidly
changing and almost frenetically political. The touchstone for public,
and many private, affairs, the Constitution is employed daily, if not
hourly, by citizens in pursuit of their personal interests or in their desire
to serve the public good. The working of the Constitution so fully
expresses the essentialness of the seamless web and so completely reveals
the society that adopted it that its study truly is a window into India.
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Part I

THE GREAT CONSTITUTIONAL
THEMES EMERGE, 1950-66

{India must have a] socio-economic revolution ... [to achieve] the real
satisfaction of the fundamental needs of the common man ... (and) a
fundamental change in the structure of Indian society.

Sarvepalli Radhakrishnan!

The Constitution ... [could be] both unitary as well as federal according
to the requirements of time and circumstances.
B. R. Ambedkar?

(W)e have all derived from the British Parliament, and we still continue
to derive inspiration from its proceedings, from its history ... (and) from
its traditions.

Rajendra Prasad3

[Article 368 empowers Parliament to amend the Constitution] without
any exception whatever.

Patanjali Sastrit

Y CAD, vol. 2, no. 1, pp. 269-73.

2bid., vol. 7, no. 1, pp. 33-4.

3 President Prasad to the Commonwealth Parliamentary Conference, New Delhi,
December 1957. Speeches of Dr Rujendra Prasad, 1957-1958, Ministry of Information and
Broadcasting, Government of India (hereafter GOI), New Delhi, p- 110.

4 The Chief Justice of India giving the Supreme Court's decision in Shankari Prasad
Deo v Union of India 1952 (3) SCR 106.



Chapter 1

SETTLING INTO HARNESS

‘Hail Our Sovereign Republic... A Day of Fulfilment ... Good wishes
from Far and Near ... Rejoicings All Over’ said banner headlines in the
Hindustan Timeson 26 January 1950. Three years of debate and drafting
had come to fulfilment with the Constitution’s inauguration. “Today
India recovers her soul after centuries of serfdom and resumes her
ancient name’, enthused the newspaper’s editorial. But there was a
shadow. Two days later would be the second anniversary of the
assassination of Muhatma Gandhi, the ‘father of the nation’.

The festivities began mid-morning when Governor General C.
Rajagopalachari (who had succeeded the last British Viceroy, Lord
Mountbatten) actually announced the establishment of the republic.
As ‘5,000 railway locomotives sent out shrieks of joy’, Federal Court
Chief Justice Harilal Kania administered the oath of office to Rajendra
Prasad, who two days earlier the Dominion Parliament cum Constituent
Assembly had elected President—nominated by Nehru and seconded
by Sardar Vallabhbhai Patel. Then, Prasad, ‘neatly dressed in a grey
achkan, grey pyjama and a white Gandhi cap’ received Jawaharlal
Nehru’s * “loyalty and fealty to this Republic of which you are the iead”’
as the first Prime Minister under the Constitution. Rajendra Prasad

then administered the oath of office to the cabinet, to the Speaker of

the Lok Sabha, to Harilal Kania, as Chief Justice of the new Supreme
Court, and to his fellow justices. The country’s new government was in
place.!

Thus began the great enterprise of nationhood to which the Congress
Party had so long been dedicated. The date had been chosen because
on 26 January 1930 the party had adopted the ‘Pledge Taken on
Independence Day’, dedicating itsel{ 1o Indians’ ‘inalienable right ...

! Article 381 of the Constitution, which was repealed in 1956, provided that ministers
in the Dominion (pre-constitutional) government should continue in office until any new
ministers were appointed. With the Constitution in place, Nehru believed a new government
should be constituted under Article 75, and he resigned on his own and his government’s
behalf and formed a new goveriiment, with some of the same ministers, in early May 1959.

The members of the Supreme Courtwere the judges of the just-defunct Federal Court.
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to have freedom ... [and] complete independence’.2 Althqugh tbe
country had been independent since.Au.gus‘t 1947 and coping with
myriad difficulties, new constitutional institutions .and tools now both
augmented and restricted government autho.nty. Pr_eservlmg the
seamless web necessarily involved the government in public affairs more
than previously, and citizens, by habit looked to.government for
leadership. The Directive Principles of State‘ Po.llcy‘exhorted the
government, and other provisions of the ConsmuFlon imposed upon
it, the responsibility to pursue the social revolution and to protect
minorities. The Fundamental Rights enjoined government both to
protect rights and not to infringe them. State and central government
power to legislate and Parliament’s power to amend the Constitution
riow were subject to judicial review. The Supreme CourF had bec9nlle
the ‘apex court’. No longer could appeals go to the Privy Council in
London as they might have from the Federal Court. The cem'ral
government had vast powers to intervene in state government affairs.
There was an entirely new institution, a constitutional head of s_tate,
the President. Shortly, there would come into existence two v1t2.111y
important commissions, Finance and Planning. Govcrnment, including
the national civil service, now was responsible for economic development,
not merely for collecting taxes and maintaining orde.:r..

Self-governing and democratic, governmentand citizenry bo,th were
confronted with the great issues arising from the Constitution’s goals,
and that would persist over the years: How could authority be ceptra]-
ized enough to enhance national unity and to promote economic de-
velopment without alienating subordinate levels of government and
stultifying local initiative? How, while applying th§ ru}e Qf law, would
social-economic reform be fostered and democratic institutions streng‘th-
ened in a huge society in which religion and tradition ‘sanctioned in-
equality and exploitation? How would government achieve these and
other national goals—indeed, how would it govern—when the lavf/, the
courts, and administration failed to reach so many citizens effectively?
Under these general issues, Nehru and his ministers would be asked to
resolve concrete questions: How would the government further ‘lan,d
reform and the uplift of disadvantaged citizeps when the Consptuuon s
fundamental rights to property and to equ.ahty beforf: .thc law ‘.’Tlped‘*d
both? How would it protect national integnFy and political s_tab111ty from
seditious speech and subversive action while also protecting freedom

2 For the full text of the pledge, see Nehru, Jawaharlal, An Autobiography, The Bodley
Head, London, 1958 (reprint), p. 612.
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of speech and personal liberty? How would it pursue national develop-
ment using the constitutional machinery of centre-state relations? How
could the parliamentary system be made to work for the good of the
poor as well as the rich? Playing their respective roles, the institutions
of the Constitution cooperated and found themselves in conflict over
these matters: the state governments versus the central government,
executives versus legislatures, and, most especially, legislatures and ex-
ecutives in conflict with the judiciary. These momentous battles would
shape the Constitution’s working and the country’s democracy.

This chapter briefly will provide the broad context for the early years
as government and citizenry settled into harness. Then it will discuss
the adjustments leaders and institutional centres of authority made in
their respective powers as they tackled the problems confronting them,
Subsequent chapters will describe major constitutional amendments,
institutional conflicts, and the other issues and themes that would
emerge during the Nehru years and bloom perennially on the national
agenda.

The Broad Context

Prime Minister Nehru’s new government was born into urgency. Twenty
bills awaited attention in Parliament, and on 28 January 1950 the railway
budget, second in importance only to the national budget, was to be
considered. Problems of unity and integrity loomed large: Jana Sangh
leader S. P. Mookerjee risked relations with Pakistan, if not war, by calling
for the annulment of partition, and national integrity was threatened
in the Northeast, the Punjab, and Kashmir. Issues of ‘secularism’, so
important to the new democracy, attracted attention nationally. There
were complaints that the Constitution was insufficiently ‘Hindu’ to suit
the country’s needs, and the Hindu Code Bill generated bitter controversy
within and outside Parliament. National economic policy had to be set.
"The 1948 Industrial Policy Statement, foretelling increased government
involvement, would be followed in 1950 by the formation of the Planning
Commission and its drafting of the First Plan. The first linguistic state,
Andhra Pradesh, would be established in 1953, and within a few years
many state boundaries would be drawn along linguistic lines. Refugees
streaming into West Bengal from East Pakistan, and those who had fled
West Pakistan and still were encamped around New Delhi, strained food
and shelter resources and were a constant reminder of partition’s
bloodbath. Famine existed in eight districts in Madras due to the failure
of the northeast monsoon. Cloth prices had to be controlled, and sixty
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thousand sugar mill workers went on strike in Uttar Pradesh. Governments
were unstable in several states, upsetting Home Minister Patel especially.
Maintaining law and order figured regularly in internal government
discussions.? Preparing for and holding the first general elections under
the Constitution was an enormous task. House-to-house surveys
registered 173 million adult voters on election rolls. Forty-six per cent
of those registered voted in the election-—held from October 1951 ull
March 1952—to give the Congress Party a massive victory in Parliament
and the state legistatures. The Congress Party had passed its first test
under the Constitution: winning an election by preparing electoral slates
of attractive candidates. The elections were conducted fairly, although
Jayaprakash Narayan, the Gandhian socialist and erratic conscience-
keeper of Indian politics, doubted they could or would be.

The government’s and the public’s mood was a compound of
elements: optimism and idealism about national renaissance; awe at
the responsibilities assumed; hope that economic and social reforms
would succeed quickly enough to preempt popular revolt; awareness
that internal Congress fractiousness could hamper effective government,
as it had when the party had governed in the provinces from 1937 to
1939; fears that democracy and (even centralized) federalism would

3 For example, during the Conference of Governors on 18 March 1950 and annually
in subsequent conferences. Proceedings, in the H. K. Mody and K. M. Munshi Papers,
Nehru Memorial Museum and Library (hereafter NMML}.

A bright spotwas India’s victory over a Commonwealth cricket team by seven wickets.

4 Congress contested nearly all of the 489 seats in the Lok Sabha and gained 364 of
them. The Communist Party of India won sixteen seats, the Socialist Party twelve, Acharya
Kripalani's Kisan [Peasant] Mazdoor Praja Party nine, and nineteen smaller parties and
a few independents the remainder. In the state legislatures, Congress won more than
9,200 of the more than 3,200 seats, allowing it to form governiments in twenty-one states.

Election data from Butler, David, Lahiri, Ashoke, and Roy, Prannoy, /ndia Decides:
Elections 1952~1991, 2nd edn., Living Media Books, New Delhi, 1991, p. 74. See also The
Pilgrimage and After; All India Congress Committee (hereafter AJICC), New Delhi, 1952,
and Kogekar, S. V,, and Park, Richard L., Reports on the Indian General FElections, 1951-52,
Popular Book Depot, Bombay, 1956, tables 1 and 3. There are small variations in the
figures reported.

5 He wrote to Nehru on 30 May 1950 that unless ‘very special efforts’ were made and
‘strict measures adopted’, the elections ‘would never be fair’. There would be
‘intimidation, violence and dishonesty of every kind’—all this ‘considering the moral
tone of the Congress organization and the Congress ministries ...". It seems that the
Election Commission will function ‘merely as the secretary of a new department of
government’, he wrote. (The commission was part of the Law Ministry.) Narayan added
that he was convening the representatives of the important opposition parties to make
suggestions about election monitoring so the people might not lose faith in the honesty
of the elections. Jayaprakash Narayan Papers, Jawaharlal Nehru File, NMML.
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not prove viable in India’s endless diversity. Congress Party general
secretary Shankarrao Deo, for example, thought democracy a ‘theoretical
concept’, for we are a ‘politically immature people’. But he vowed to
try to make it work.® Both leaders and the politically aware public
understood that India was conducting its ‘experimentwith democracy’

under the glare, the pressure, of international attention in the modern,-"

world of rapid communications and conflicting ideologies. On no
account dared they fail.”

Circumstances also were propitious for the new Constitution. The
Lri{)ity of a charismatic national leadership, a mass party, and effective
civil services, plus the already functioning legislatures, executi&gé,‘;na.
courts, gave representative democracy a head start. The leaders in the
states and New Delhi, forged by the independence movement, were
beiievers in the seamless web: confirmed democrats, advocates of social
and economic reform, and nationalists with broad perspective. Nehru,
the English-educated, Brahmin patrician from Allahabad was the
impatient democrat and national nanny. As Nehru was wont to quote
Robert Frost, he had miles to go before he slept. Once he wrote, ‘“a
little twist and Jawaharlal might turn into a dictator sweeping aside the
paraphernalia of a slow moving democracy”,® but he did not, and the
socialist Nath Pai described him as ‘a great idealist whose faith in and
loyalty to democracy are unimpeachable’.? Nehru had the Coneress
1951 election manifesto say, ‘The achievement of economic and s((j)cial

Jjustice must proceed side-by-side with economic progress. Thus alone
can social peace and democracy be preserved.’1? Deputy Prime Minister
and Home Minister Sardar Vallabhbhai Patel, from the Patidar caste of
small peasants in Gujarat, like Nehru trained in the law in England,
and, like Nehru and Rajendra Prasad, Gandhi’s close associate, was a
no-nonsense man, a political boss in the most constructive sense, whose
staff was devoted to him because he encouraged their frank memoranda.

6 From the draft of an article submitted for publication to the Hindustan Times,
undated, but early fifties. Shankarrao Deo Papers, File $26, NMML.

/¥oran insightful account of these by a most felicitous writer about India, see Morris-
Jones, W. H., The Government and Politics of India, Hutchinson University Library, London,
1964. For a different sort of excellent study, see Frankel, Francine R., Indi;z’s Political
Economy 1947-1977, Princeton University Press, Princeton, NJ, 1978,

8 Nehru writing about himself in 1987 under the pseudonym Chanakaya. Cited in
Ml;l:heyjee, Hiren, The Gentle Colossus, Oxford University Press, New Delhi, 1986 (1964),
p. 222,

9 Pai 10 an enquiring member of the British Parliament when visiting London. Nath
Pailetter to Nehru dated 24 April 1956. Nath Pai Papers, Jawaharlal Nehru File, NMML.

10 Election Manifesto, AICC, New Delhi, 1951, p. 6.

v
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He believed in ‘giving two chappates to a peasant when he only had
ouce’ 1 President Rajendra Prasad, o Kayastha from Bihar and
sometme advocate ef the Calcutta High Court, spoke of the ‘silken
bond’ between British and Indian parliamentary democracy and the
need to empower villagers by giving greater scope to panchavats.'~
Vice-President and later President, Sarvepalli Radhakrishnan, a Telugu
Brahmin from Madras, wrote that adult suffrage ‘is the most powerful
instrument devised by man for breaking down social and economic
injustice and destroying the walls that imprison men’s minds’.'* With
rare exceptions, opposition political leaders and parties spoke for
dermocracy. For them, itwas both a philosophical belief and 4 tactical
necessity if they were to have influence and to gain power. By 1936,
even the Communist Party of India (CPl) had given up its ‘open
hostility to government ... bordering on open revolt” and declared
that to ‘play its rightful role as the builder and spearhead of the

democratic movement ... itmust act as a Party of Opposition in relation

to the present government’. !

Inevitably, there were contflicts, over issues of great magnitude,
among strong leaders, and among the Constitution’s institutions, These
were resolved through adjustments in power relationships, personal
and institutional, and through establishing constitutional practices and
adopting conventions from the Constitution’s sources, especially from

Britain and the United States.

Power Relations and Adjustments

Of the many sortings-out of power, themsclves part of the context of
the time, this chapter brietly will examine six, for they took place over

1. V. R, Ienger, somelime Sccretary of the Constituent Asserubly and Home
Secretary under Patel. Oral History Transcript, p. 167, NMML.

iz Inaugura) speech 1o the Comvmonwealth Parliamentary Conference, 2 December
1957, Speeches of Pr Rajendra Prasad, 1957-1958, pp. 110, 114.

13 Radhakrishnan, ‘Forward’ iut Shiva Rao, B., The Framing of Indw’s Constitution: A
Study, The Indian Institute of Public Administration/N. M. Tripathi Pvt. Lid.,, Bombay,
1968. This volume is accompanicd by four volumes of documents.

HQpen hostility fromy Communist Violence in fndia, Minisuy of Home Aftairs, GO,
New Delhi, 1949, p. 56 CPI 'rightful role’ from ‘Political Resolumion’, CP1 1956, cited in
Overstreet, Gene D, and Windmiller, Marshall, Communesm i India, University of
California Press, Berkeley, CA, 1959, p. 322.

Nehru said that the government had no intention of opposing the preaching
of any political or cconomic theory. He delended several young communist scientists
in Caleutta fron those opposing their treedom of expression. But the CPLsecs liberty
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the issues occupying these carly vears. Because neither the great issues
nor the power relationships embroiled with them would be permanently
resolved, we shall see more of them later in this book.

THE PRESIDENT AND THE COUNCIL OF MINISTERS

Here, the conflicts bewveen the leader of the government, Prime
Minister Jawaharlul Nehru, and the head of state, President Rajendra
Prasad, went 1o the heart of India’s Westminster Model Constitution,
And they were at once substantive, institutional, and personal. Nehru
would have preferred C. Rajagopalachari as the first President, but he
nominated Prasad for the poscin deference to party discipline. He would
have preferred Radhakrishnan o a second term by Prasad in 1957.19
Nehru thought Prasad intellectually inferior and an obscurantist on
religious matters. They clashed over Prasad’s ohjection, on astrological
grounds, to 26 January as the date to inaugurate the Consticuion, over
the Hindu Code Bill (more below), and over Prasad’s deciston to
inaugurate the rebuilt Somnath Temple in Gujarat.!¥ Their official
relations, however, were correct. Nehru briefed Prasad weekly, if not
more often; they corresponded frequently and substantively. Nehru

as including the ‘freedom to murder, mnaim, pillage and sabotage’, he said, citing
Communist Violence, p. 57.

15 paiil, S. K., My Years with Congress, Parchure Prakashan Mandir, Bombay, 1991,
pp. 76-7; and Gopal, Sarvepally, Jawaharlul Nehru, 3 vols, Oxford University Press, New
Delhi, 1979ff, vol. 2, p. 77, The Bombay tabloid Blitz reported in June 1949 the
competition between Prasad and Rajagopalachar for the presidency, and during that
autumn Nehru, Sardar Patel (who some believed also favoured Rajagopalachari), and
Prasad exchanged letters full of irritation about the matter. Durga Das, Sardar Patel’s
Correspondence, 1945-1950, 10 vols, Navjivan Puhlishing House, Ahmedabad, 1973tf,
vol. 8, pp. 195-227,

Nehru believed that Prasad would not desive a second term in office in 1937, for
Prasad had expressed the wish, in 1955, to retire. Neliru had then dissaaded him. In
1957, Prasad was reluctant to leave office, and several Congress leaders, Maulana Azad
especially, wanted lum to be a candidate against Nehru's desire to have Radhakrishnan
move from Vice-President to President. On 31 March 1957, the Congress Parliamentary
Board settled on Prasad as the party’s candidate for President, and Radhakrishnan,
although miffed by the party’s decision, agreed to a second term as Vice-President. One
of his reasons, speculated his biographer, was that retirement might have meant ‘joining
the long line of extinct volcanoes in Madras'. Gopal, Sarvepalli, Redhalrishinan, Oxford
University Press, New Delhi, 1989, p. 2920 For his account of the 1957 presidendal
nomination, see pp. 287-92.

16 Gopal, Nearu, pp. 77, 155, Nehru wrote to the chief minsters that the inauguration
of the wemple ‘with pomp and ceremony” went against ‘our protestations about the seenlar
state’. Letter of 1 August 1951, Nehru, Jawaharlal, Letters to Chief Ministers (hereafter
NLTCAD, vol. 2, Oxford University Press, New Dethi, 1989 (reprint), p. 462,
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leaned on Prasad for advice, according to Prasad’s secretary, Vishwanath
Verma.!7 But Prasad came ‘(o think that even his advice was not sought
on many matters’, recalled a cabinet minister of the time.!8

Their sharp confrontations over the powers of their respective offices
occurred because Prasad read the Constitution literally, attributing to
the presidency greater authority than that of the nearly-powerless head
of state under the Westminster Model.}9 He had shown this inclination
even while the Constitution was being drafted by writing to the
Constituent Assembly’s ‘Constitutional Advisor’, B. N. Rau, that he did
not find in the draft constitution a provision ‘laying it down in so many
terms’ that the President would be bound to act upon the advice of his
ministers.2Y Within two months of his becoming President, Prasad wrote
a three-page paper entitled ‘Questions relating to the powers of the
President under the Constitution of India’. Among the questions were:

17 Vishwanath Verma Oral History Transcript, p. 17, NMML.

18 K Santhanam, Oral History Transcript, p. 33, NMML.

19 For the framing of the Constitution's provisicns for the President and for the
executive branch. see Austin, Cornerslone, ch. 5, especially pp. 132fF.

The President’s powers are given in many articles in the Constitution of which several
have been more controversial than others. Article 53 provides that the executive power
of the Union and supreme command of the defence forces shall be vested in the President.
Article 74 provides for a council of ministers licaded by the Prime Minister ‘to aid and
advise the President in the exercise of his functions'; Article 75 says that the Prime Minister
shall be appointed by the President and the other ministers by the President on the
advice of the Prime Minister; Articles 76, 148, and 324 say that the President shull appoint
the Attorney General, the Comptroller and Auditor General of India, and the Chief
Eiection Commissioner and other commissioners, Ariicies 338 through 342 bupose on
him responsibilities for the welfare of the Schieduled Castes and Tribes and backward
classes. Article 77 provides that all executive action by the government be taken in the
name of the President. Article 79 establishes that Paritament includes the President and
Article 80 that the President nominates twelve members of the upper house, the Council
of States. The President summons Parliament and assents to bills it enacts. Articles 124
and 217 empower the President 1o appoint the justices of the Supreme Court and the
high courts. Under Article 143, the President may request an advisory opinion from the
Supreme Court. He appoints governors of the states under Article 155, the members of
the Finance Gommission under Article 280, and the Union Public Service Commission
under Article 316. This is not all. Part XVIII of the Constitution bestcws a variety of
emergency powers on the President

For early commentary on presidential powers, see Gledhill, Alan, The Republic of India,
Stevens and Sons Ltd., London, 1951, and Alexandrowicz, Charles Henry, Constitutional
Developments in India, Oxford University Press, London, 1957.

20 Austin , Cornerstone, p. 135. Prasad was then President of the Constituent Assembly
when it wore its constitution-making hat. The Speaker chaired the Constituent Assembly
(Legistative) when functioning as tlie Provisional Parliament.
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Does the Constitution contemplate any situation where the President
‘has to act independently’ of his ministers? What are the implications
of the President being head of the armed forces in rAegard 10
appointments, discipline, and their use? Has the President any voice,
apart from that of his ministers, in the appointment or the activities of
many of the officers he appoints??! It is uncertain to whom Prasad sent
his questions.?? But his paper reached Attorney General Setalvadi.
Setalvad’s *Observations by M. C. Setalvad’ responds point-by-point to
Prasad’s questiors ard clearly is directed to them. The essence of his
six pages of observations was in his points two and three. ‘The President
has by virrue of Article 74, in the exercise of his functions—ail functions
whatsoever—to be aided and advised by a Council of Ministers’ read
point two. Said point three, ‘By the Constitution the President is
required o act in all matters with the aid and advice of this Council
... The moment the President refuses to accept its aid or advice there
will be a breakdown in the constitutional machinery.’?3 No doubt this
paper reached the President and the Prime Minister and, most likely,
other cabinet members.

2l Paper dated 21 March 1950. Choudhary, Valniki (ed.), Dr Rajendra Prasad:
Correspondence and Select Docunents, vol. 12, Allied Publishers Ltd., Bombay, 1984fF, pp.
278~80. Prasad also asked if the President, ‘on his own account’, could return a reserved
bill to a state legislature or make suggestions about it. He asked if the President could ke
in direct contact with ministry secretaries. For reasons still obscure, the cabinet had asked
Attorney General M. C. Setalvad on 14 February 1350 about the President's powers when
assenting to state legislation, specifically a zamindari abolition act, (See ch. 3, footnote
63.) Coincidentally, Governor Asaf Ali in Orissa wrote to Nehru on 4 March 1950 asking
if governors must act on the advice of their ministers even if the advice ‘militates’ against
the Constitution. Ibid.. p. 129.

22 H. N. Panditin his The PM’s President, A. Chand and Co., New Delhi, 1974, appendix
I, says itwas a "'note’ from Prasad to Nehru, but he provides no ground for asserting this.

23 paper dated 6 October 1950, Choudhary, Prasad: Correspondence, vol. 12, p. 281.

Setalvad concluded his response by saying that the positions of the King in England
and India’s President were ‘analogous’ and that both the King and the President had ‘a
discretion in selecting the PM and in dissolving Parliament either at the instance of the
PM or when he feels that there is a potent disharmony between the policy of the rainistry
and public opinion’. This would be ‘an exceptional case and very unlikely to arise’, wrote
Setalvad. Ibid., pp. 285-6. The time lapse between Prasad’s questions and Setalvad’s
response is strange and upexplained.

Setalvad strongly made the points again in the Hamlyn Lectures delivered at Lincoln’s
Inn in 1960, and he had held these views consistently. See Setalvad, M. C., The Common
Law in India, N. M. Tripathi Pvt. Ltd., Bombay, 1970 (reprint).

Subhash C. Kashyap in his History of the Parliament in India, vol. 2, Shipra Publications,
New Dethi, says that Prasad also sought Setalvad’s views on 27 March 1950, but he does not
indicate the soarce of this information or the substance of the President’s enquiry (p. 46}.
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Prasad persisted. In August [950, he wrote to Deputy Prime Minis-
ter and Home Minister Sardar Patel asserting that the President could
advise ministers ‘not on matters of detail but generally on matters of
policy’. He wished, therefore, o have a senior staff person to inform
him ‘if there is any matter in which I should have a discussion with
ministers’. Prasad also told Patel, as he had said in his ‘Questions’, that
he read the Constitution as providing that the Comptroller and Audi-
tor-General of Accounts and the Chief Election Commussioner reported
directly to the President, who then submitted their reports to Parlia-
ment.2* Twelve days after writing this letter, Prasad wrote to Nehru ap-
parently questioning elements of the Bihar Zamindari Abolition Bill
and expressing his reluctance to assent toit. The following year, Prasad,
having received an information copy of a note for the cabinet about
the First Amendment abolishing zamindaris, sent his own note of criti-
cisms to the cabinet. When the enacted amendment went to him for
assentin June 1951, Prasad expressed doubt regarding its constitution-
ality, and he asked the great constitutional authority Alladi Krishnaswaini
Ayyar if, so thinking, it was his duty to sign the bill. Ayyar informed him
that he must sign. (This is discussed in detail in chapters 3 and 4.)

Confrontation over presidential powers flared again, in Septern-
ber 1951, over the Hindu Code Bill. In this omnibus measure, aspects
of Hindu personal law—marriage, divorce, succession, inheritance,
property and women’s rights—were to be ‘secularized’, i.e. made part
of the uniform civil code called forin the Directive Principles of State
Policy. Three days after discussing the bill with Nehru, Prasad wrote
him a letter in which he argued that a Parliament, ¢lected 10 frume a
constitution and to govern the country only until general clections
were held, should not enact such a bill even though it was legally
competent to do so; that the bill was *highly discriminatory’ in that it
was confined to Hindu law and did not include Muslim faw; and that
Hindu law was evolving in ways making legislative changes unneces-
sary, whereas the Bill would force ‘revolutionary changes’ in Hindu
life, thus creating conflict. Turning to his role as President, Prasad
said that he would watch the Bill and send Parliamenta message about

24 [ etter of 27 August 1950. Rajendra Prasad Collecuon, File 42, National Archives
of India (hereafter NAI). The letter and note appear also in Prasad: Correspondence, vol.
14, pp. 104, 292-7. Sardur Patel's reply is not available.

Prasad’s staff, one assumes on his instructions, drew up a list of 'Functons assigned
0 the President under the Constitution'. It was seven-and-a-half pages long. Ibid., vol.

12, pp. 415ft.
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it if he thought this appropriate. Morcover, *(M)y right to examine it
on its merits when it is passed by Parliament before giving assent to it
is there.” He added that he might take action ‘consistently with the
dictates of my own conscience’ so as to avoid embarrassment to the
governrncnt.25

Nehru responded the same day to these ‘serious matters of great
constitutional importance’. He described the Bill as very moderate and
said that the Speaker had ruled Parliament competent to pass it.
Continuing, Nehru said, ' (T) he President has no power or authority ...
(in our view) to go against the will of Parliament in regard to a bill that
has'been well considered by it and passed ... . Otherwise the question
would arise as to whether Parliament is the supreme legislative authority
in this country or not.” Concluding, Nehru advised the President that
in this session only those portions of the Bill dealing with marriage and
divorce would be passcd. Nevertheless, he would place the letter and
note before the cabinet.?8 Although he wus correct on the constitutional
issue, Nehru's anti-religious ‘sccularism’ prevented him from appreciating
the Hindu values ‘which were the essence of Prasad’s character’ 27

Meanwhile, Nehru had consulted Setalvad and Alladi Krishnaswamy
Ayyar in Madras for their views. Setalvad responded that ‘by Article
74(1), the President is required to act in all matters with the aid and
advice of his Council of Ministers.”?® Ayyar replied that it was ‘perfectly
clear’ that the President’s position is analogous to that of a ‘constitutional
monarch in England ... and there is no sphere of his functions in respect
of which he can act without reference to the advice of his ministers.'2?

25 The letter, dated 15 September 1951, was classified ‘Top Secret’. Nehru sent a
copy of it and his reply 1o certain members of the cabinet with the request to keep the
papers ‘absolutely secret’. Hare Krushna Mahtab Papers, First Installment, Subject File
20, NMML. The leuer appears in Choudhary, Prasad: Correspondence, vol. 14, pp. 104-6.

Kashyap in his History of Parliament, vol. 2, p. 46, says that Prasad wrote to Nehru on
18 September 1951 ‘armed with the Attorney General’s opinion’. The President, it seems
to the author, misread several of Setalvad’s individual points (in his ‘Observations’) and
found Setalvad’s tone, overall, inaudible.

26 Nehru's letter to Prasad of 15 September 1951. Choudhary, Prasad: Correspondence,
vol. 14, pp. 104-6.

27 Vishwanath Verma Oral History Transcript, p. 18, NMML.

28 ]etter dated 24 September 1951. A. K. Ayyar Papers—in the possession of Ko M.
Munshi when the author inspected them. This letter is cited in Austin, Cornerstone, p. 141.

29 Leuer dited 20 September 1951, A, K. Ayyar Papers, ibid. Ayyar followed this
letter with another on 8 October 1951, expanding on the first letter. He said Article 74
wus ‘all-pervasive’, and that the President ‘seems 1o read every Arucle of the Constitution
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Nehru conveyed these opinions to the cabinet, adding liis own view
that the President’s [indirect] election ‘makes no difference’ in his
powers compared to those of the hereditary monarch in Britain. Were
the President to act contrary to the advice of his ministers, said Nehru,
‘such action must inevitably lead to the resignation of the Council of
Ministers who have the confidence of Parliament’. Nehru told the
cabinet that he was sending the note for information, because the Hindu
Code Bill was not likely to come up for decison ‘in the near future’.®0
The issue did indeed become moot, for conservative resistance to the
omnibus Bill delayed enactment until 1956, and by then it had been
divided into several bills.3! As for legal opinion rejecting his authority
to deny assent to the Hindu Code Bill, the President ‘lumped jir.32
Prasad set the presidential fox among the constitutional geese again,
in 1960. Speaking at the laying of the foundation stone for the Indian
Law Institute, New Delhi, on 28 November, he said he would like to
have a study prepared examining ‘the extent to which and the matters
in respect of which, if any, the powers and functions of the President
differ from those of the Sovercign of Great Britain’. Echoing bis letter
to B. N. Rau of twelve years earlicr, he noted that the Constitution
contained nd provision ‘which in so many words’ laid down that the
President was bound to act on his ministers’ advice. Because Indian

and British conditions varicd, he said, ‘it may not be desirable to treat

in which the word ‘President’ appears as conferring powers upon the President in his
personal capacity without reference to the Cabinet’. Ibid,, p. 142,

Ayyar also expressed the apprehension that if the President could act other than on
the advice of his ministers, governors, also, migh_t break loose from the conventions
containing their powers. Both these opinions were later published by Alladi
Krishnaswami’s son in Avyar, Alladi Kuppaswami, 4 Statesman Among Jurists, Bhartiya Vidya
Bhavan, Bombay, 1993, pp. 307-17.

30 The note is headed ‘Prime Minister’s Secretariat’, signed *J. Nehru’, and dated 25
September 1951. Hare Krushna Mahtab Papers, NMML.

31 B, R. Ambedkar, the Law Minister, resigned from the cabinet over what he
considered Nehru's half-hearted efforts on behalf of the Bill. One of Nehru's chief
supporters in the cabinet, N. Gopalaswami Ayyangar, Minister of Transport and Railways
and formerly a distinguished member of the Constituent Assembly, favoured holding
the Bill over until after the general elections. Nehru acceded to the wisdom of
postponement. When pressed to act by Mrs Renuka Ray, long-time Congresswoman,
member of the Constituent Assembly, and minister of the West Bengal government in
the mid-fifties, Nehru asked if she trusted him to pick the time, for he wanted the Bill’s
passage as much as she. Mrs Ray agreed. Renuka Ray Oral History Transcript, pp. 351,
NMMI..

32 4. V. R. Iengar Oral History Transcript, p. 157, NMML.
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ourselves as strictly bound by the interpretations which have been given
from time to time to expressions in England.33

Editorial reaction to the speech tended to favour Prasad’s position.
‘Ttwould be unwise to accept mechanically any convention ... [established
in Britain] without first exposing it to the test of reason and relevancy,’
said the Times of India.?* The ‘general effect’ of the Constitution was to
vestin the President authority to ‘enforce more mature deliberaticn of
important questions of policy’, said the Hindustan Times.® Organiser,
the organ of the militantly Hindu Rashtriya Swayamsevak Sangh (RSS),
called the speech a ‘welcome bombshell’ and expressed appreciation
for Prasad’s stand on the Hindu Code Bill.*¢ The CPI weekly, New Age,
however, thought the President’s raising the issues ‘very questionable’
and said that the Prime Minister should tell the nation that the
President’s view of his powers was ‘not consistent’ with the Constitution.3”
Asked ata press conference two weeks later for his reaction to the speech
and if it had been made with the advice of the cabinet, Nehru answered
that ‘we did not know anything abour it until it was delivered.’ He added
that he doubted that ‘the President himself attached much value to
this point’, for ‘the President has always acted asa constitutional head.”8

Contention over presidential powers declined after May 1962, when
Radhakrishnan was elected to succeed Prasad. A piquant exception came
with the widespread clamour fer the resigniation of Krishna Menon,
Minister of Defence and Nehru’s close friend, who was blamed for
India’s defeat in the war with China in 1962. Nehru, personally
devastated and politically weakened by the defeat, manoeuvred in a
manner suggesting that he either wished to delay Menon's resignation
or to transfer responsibility for it to Radhakrishnan. Radhakrishnan
wrote to Nehru that * “as you said”’ we have to accept Menon's resignation,

33 Speeches of Dr Rajendra Prasad, 1960-61, GOL, New Delhi, 1962, pp. 164-6. One
doubts that personal ambition lay behind: Prasad’s remarks. His presidency would end
after two more years. Nehru was said to believe that Prasad had been advised by K. M.
Munshi that the Presidenit was not bound by the advice of his ministers.

Munshi had been active in establishing the Indian Law Institute and, according to an
authority, intended 10 have it serve as a ‘think tank’ for the newly formed Swatantra
Party.

%4 Issue of 1 December 1960.

35 Issue of 2 December 1960.

36 Issue of 5 December 1960,

37 Issue of 4 December 1960.

38 Jawaharlal Nehru's Speeches, 5 vols, Ministry of Information and Broadcasting, GOI,
New Delhi, 1949-68, vol. 4, pp. 100-1.
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but the decisive pressure reaily had come from the President. ‘Certainly
the recognised procedure of the President acting on the advice of the
Prime Minister was reversed,” wrote Radhakrishnan’s biographer.>
Tongue in cheek, Rajagopalachari, by this time leader of the opposition
Swatantra Party, reccommended that the Constitution be amended so
that the Prime Minister should act on the advice of the President.*0

WITHIN THE COUNCIL OF MINISTERS

Power relations within the executive branch, excluding the presidency,
divide neatly into two periods: from the inauguration of the
Constitution (indeed from independence) until Sardar Patel’s death
in December 1950, and from then until Nehru's passing. Close
associates of Mahatma Gandhi (along with Rajendra Prasad) for some
thirty years during the independence movement, Nehru’s and Patel’s
personal relations ranged from ncar-rupture to cordiality and mutual
admiration. Second in rank to Nehru as Deputy Prime Minister, but
in reality co-equal, and one pledged (to Gandhi) to support Nehru,?!
Patel led the Home Ministry—which controlled central police forces

39 Gopal, Radhakrishnan, p. 315.

40 Ibid., p- 317. Bhupesh Gupta of the CPJ, although friendly with Radhakrishnan,
wrote to Nehru protesting the President’s interference in policy-making. Nehru did not
reply. Ibid.

Radhakrishnan stirred Delhi's rumour potin 1963 with some remarks to the American
Ampbassador, Chester Bowles, which his biographer describes as joking, that upon Nehru's
departure from office, the President might take temporary charge of government, sct
policy and administration right, and then step aside for a democratically chosen Prime
Minister. Ibid., p. 328. The New York Times printed the rumour, and an aide-de-camp of
the President during his first year in office gave credence to it in a book (Datw, C. L.,
With Tuwo Presidents, Vikas Publishing House, New Delhi, 1971), which Radhakrishnan, in
retirement, called a tissue of lies.

Presidential powers reappeared controversially several times during Indira Gandhi's
terms as Prime Minister and once during the Janata interregnum. As will be seen in Jater
chapters, the conventions of parliamentary government weakened, but did not disappear.
Two amendments would write into the Constitution previously tacit conventions about
presidential powers: one would require the President to assent to any constitutional
amendment enacted by Parliament; the other that he ‘shall’ act on the advice of his
ministers.

41 Gopal, Nehru, vol. 2, p. 89. What predictably would have been a critical conflict
within the cabinet, between the Primie Minister and Deputy Prime Minister, was avoided
because Sardar Patel died in December 1950. In 1948, each had set out his view of the
position of the Prime Minister. Briefly, Nchru held that * “the PM should have full freedom
10 act when and how he chooses, though of course such action must not be an undue
interference with local authorities who are immediatcly responsible ..."." Durga Das, Patel’s
Correspondence, vol. 6, pp. 18-19, as cited in L. P. Singh, Office of Prime Minister; Retrospect
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and was the channel for the states’ official communications with New
Delhi. If Nehru was charismatic and determined and, it proved,
politically skilled, Pate! was iron-willed, a great administrator, and
widely revered by the public and within the party. Their clashes took
place largely over social revolutionary and administrative issues, as
will be seen in greater detail in later chapters. On property rights,
both favoured zamindari abolition, but Patel argued for relatively
better compensation for expropriated property. He sympathized with
the country’s industrialists while Nehru, as a socialist, disparaged and
distrusted them. Patel preferred to deal with the country’s social
structures as they were;*2 Nehru wished to overturn them, Patel feared
that the rapid changes in society that Nehru desired would endanger
political stability and perhaps national integrity.*3 After having enticed
and pressured the princelystates into a unified India, Patel was anxious
that Nehru’s tinkering with the princes’ privy purses and privileges
not queer the arrangements. On the issue, he and Nehru arrived at
an agreement satisfactory to both.44

With Patel’s death in December 1950, Nehru was freed from the
restraint of the ‘duumvirate’. But he still had to negotate policies with
talented and strong-minded colleagues. He had to persuade his prickly
Finance Minister, C. D. Deshmukh, from resigning. Discipline was so
imperfect that ‘even where cabinet decisions have been reached, our
cabinet colleagues or even Ministers of State (sometimes) do not feel
bound by them.’®> The strongest curb on the Prime Minister's arbitrary
use of power came from Nehru himself, He both fought and yielded to
‘the slow elephantine movements ... of democratic methods’, recalled
long-time peasant leader and Congressman N. G. Ranga.“® He had to
fight against ‘the eagerness of his colleagues to leave all making of policy
to him’ and as the years passed against the increasing reality that the
central government ‘was basically a one-man show’.47

and Prospect, Centre for Policy Research, New Delhi, 1995, p. 4. Patel acknowledged the
Prime Minister’s ‘pre-eminence’ but thought ‘“he has no overriding powers over his
colleagues™.’ lbid., p. 5.

42 Shankardass, Rani Dhavan, Vallabhbhai Patel, Orient Longman Ltd,, New Delhi,
1988, p. 12.

43 K M. Munshi Oral History Transcript, p. 22, NMML.

44 For their exchange of letters, see Durga Das, Palel's Correspondence, vol. 8, pp. 597ff.

45 Sardar Patel to the Minister of Works, Mines and Power, N. V. Gadgil, on 22 August
1949. Ibid., p. 606.

4% A reminiscence in Journal of Parliamentary Information (hereafter JPI), Lok Sabha
Secretariat, New Delhi, 1986, vol. 32, no. 2, p- 283.

47 Gopal, Nehry, vol. 2, pp. 3034
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Ambivalence toward power was part of Nehru’s humanitv. He en-
joyed power, used it to pursue Lis vision of the national good, and could
play rough to vanquish political opponents. Yet, lonely and anxious
about affairs in the Congress and the constitutional issues of liberty
and property (See chapter 2), he wrote in April 1951 to several ‘old
friends’ seeking ‘frank discussion’ because ‘whatever ... our present
differences, [we] have functioned for many years in the Congress ...
and ... [we] know each other well’. The talks were to be ‘private and
informal’.48 Thrice, Nehru cither contemplated resigning from the
prime ministership or spoke of it openly. The {irst occasion came only
four weeks after he took his oath under the Constitution. Worried about
relations between government and the Congress Party and about In-
dia-Pakistan relations, especially ‘in the Bengals’, he wrote to Sardar
Patel inn February 1950, ‘T am quite convinced that I could serve the
cause of cur country much better teday in a private capacity than in
the public office I hold.”*? Patel responded the following day, saying
that he could appreciate Nehru's sense of oppression, ‘but we should
do nothing which would make confusion worse compounded.

Nehru spoke again of resigning in the autumn of 1954, when
he was both Prime Minister and Congress president (which he had
been since 1951). This time, the context included constitutional
amendment, Congress party in-fighting, and Minister of Education

"Maulana Azad’s blocking of Krishna Menon's appointment to the
cabinet, which greatly upset him.3! He mentioned his physical and
mental weariness to the Congress Parliamentary Party (CPP), to the
chief ministers, and to the presidents of the Provincial Congress
Committees (PCCs).52 He turned for counsel to Lal Bahadur Shastri,
the able diplomat of internal party affairs who would succeed him as
Prime Minister, and to Morarji Desai, then Chief Minister of Bombay.>?

48 Quotation from the 13 April 195] letter to Sampurnanand. Sampurnanand
Collection, File A-75, NAI Other recipients of the leiter were Pandit G. B. Pant, B. C.
Roy, B. G. Kher, Morarji Desai, Nabakrushna Chaudhuri, A. N. Sinha, S. K. Sinha, D. P.
Mishra, H. K. Mahtab, G. L. Nanda, and Rafi Ahmed Kidwai. No record of the discussion,
if one was kept, is available.

49 L etter dated 20 February 1950. Durga Das, Putel’s Correspondence, vol. 10, p. 5.

50 bid., p. 6.

5V Gopal, Nehru, vol. 1, p. 224.

52 71y the chief ministers in a letter ¢f 1 October 1954. NLTCM, vol. 4, p. 55. To the
PCC presidents in ‘Dear Comrade’ letter that he enclosed with hisletter to chief ministers
of 1 October 1954. Ibid,, pp. 65-8.

53 U.N. Dhebar Oral History Transcript, p. 67, NMML. Dhebar replaced Nehru as

president of the Congress.
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Close cabinet colleague and Minister of Commerce and Industry, T. T.
Krishnamachari, wrote to Nehru that he recognized that Nehru no
longer could share burdens with Patel and that Nehru’s ‘efforts 1o
create an inner cabinet bore littie fruit’. Lighten your burdens,
Krishnamachari enjoined, but ‘pray do not give in to your present
mood,” for there was risk of government falling into ‘unsuitable hands
... if you remove yourself from your present sphere of activities’.>*
Nehru's final gesture toward leaving office came in his peculiar
suggestion that he take a prime ministerial sabbatical. In April 1958, he
informed the Parliamentary Party that he wished to leave the prime
ministership temporarily to free himself to think '“as an individual
citizen of India and not as Prime Minister ... I am anxious to fit myself
for the great tasks ahead, and | feel that it might help me to doso if I am
away from the centre of activity and responsibility,” **> The CPP resolved
on 1 May that it could not accept the ‘“severance”’, even temporary,
‘“of the ties binding Nehru to the party and the government” .50 Again,
cabinet colleagues wrote to Nehru, protesting that the country voted

Congress into power ‘because they wanted you to be Prime Minister’.57

54 Letter dated 11 October 1954, T, T. Krishnamachari Papers, Jawaharlal Nchru
File, 1954, NMML.

Ravi Shankar Shukla, then chief minister of Madhya Pradesh, wrote to Nehru from
Nagpur on 5 November 1954 that, in view of the burdens on him, Nehru might ‘appoint
some senjor statesman as Deputy Prime Minister who could assist you'. And Nehru might
include ‘younger persons with a fresh outlook and energy’ to assist in administration.
But ‘the country can ill-afford to lose the benefit of your leadership and guidance even
temporarily ...". Jawaharlal Nehru Papers as received from M. O. Mathai, Ravi Shankar
Shukla File, NMML.

55 Nehru's written staternent dated 29 April. NLTCM, vol. 5, p. 40, editor’s
footnote 3.

56 Ibid, In the ‘Points for Discussion’ paper for the AICC meeting of 10-12 May
1958, Nehru said two things were troubling him: the *fali in standards of public behaviour
and job-hunting mentality ... At the base of these lie lust for power. We are not new to
power. There is a natural love of power to do good ... [which] is different from the
unnatural power clothed with a superfluous [sic] desire ta be useful to society.” AICC
Papers, Working Cominittee Proceedings, Item 3791, NMML.. This document gives 3
May as the date Nehru decided against resigning.

57 Personal and confidential letter from Minister of Scientific Research and Cultural
Affairs Humayun Kabir, dated 2 May 1958. Humayun Kabir Papers, Indira Gandhi File,
NMML.

B. Shiva Rao wrote to Nehru on 2 May opposing the temporary withdrawal. ‘May 1
with all frankness suggest you withdraw completely and urconditionally to give your
successor fullest freedom. If you want later to come back to active politics, this can be
only as Prime Minister, and that place is yours the moment you feei the time is appropriate
... B. Shiva Rao Papers, Jawaharlal Hehru File, NMMUL.
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Indira Gandhi’s response to her father’s whim is difficult to interpret.
In aletter written after a conversation with him, she said, ‘Having once
suggested giving up the prime ministership is it wise to go back to the
status quo? ... So much is rotten in our politics that everyone sees things
through his own avaricious myopic eyes and is quite unable to
understand nobility or greatness. There will therefore be a feeling that

you ... were only bluffing.’38
It seems that Nehru threatened to resign three other times, but

that these were tactical. Two were over controversies within the Congress
Party: the Tandon affair in 1950 (see below) and when he threatened
to resign from the Congress’s Central Parliamentary Board over a state
party matter in 1951, In 1950, he used the threat of his own resignation
and that of his government to force President Prasad’s assent to the
Bihar Land Reforms Act (See chapter 3).59

THE COUNCIL OF MINISTERS AND PARLIAMENT

Parliament was Nehru's natural habitat, one whose health and strength
he strove to secure. His personal popularity, his position as Prime
Minister and leader of the Lok Sabha, and Congress’s seventy-five per
cent majority there made his dominance complete. Nevertheless, ‘as
soon as he entered the House, he brought grace and eloquence along
with him’'. Although ‘impatient in his first reactions to any criticism ..,
not to his liking, ... he was always ... receptive to useful representation’,
remembered Hukum Singh, Deputy Speaker of the Lok Sabha from
1956 to 1962 and Speaker from 1962 to 1967.%0 In addition to his own
instincts, Parliament’s sense of its own significance and the spectrum
of opinion within the CPP, which could deny him the votes to enacta
measure, (witness his failure to push through the Hindu Code Bill),
constrained him from riding roughshod over it. Moreover, in the Lok
Sabha's first Speaker, G. V. Mavalankar, Nehru was dealing with an
individual of strong character and great popularity, whose dedication
to a strong Parliament matched his own. For instance, in November
1950 Mavalankar protested to Nehru about the government’s ‘inherently
undemocratic’ practice of promulgating ordinances instead of bringing

58 L etter dated 1 May 1958. Gandhi, Sonia (ed.), Two Alone, Two Together: Letiers Between
Indira Gandhi and Jawaharlal Nehru, 1940-1964, 2 vols, Hodder & Stoughton, London,
1992, vol. 2, p. 623.

59 Gopal, in his Nehru, vol. 2, p. 158, called resigning Nehru’s ‘favourite remedy’ for
political difficulties.

60 Hukum Singh Oral History Transcript, pp. 121-5, NMML.
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bills before Parliament.®! Twenty-one ordinances had been promulgated
that year, he wrote to Nehru, and, justifiable or not, a large number of
ordinances gave the undesirable psychological impression that
‘government is carried on by ordinances’. Parliament sensed it was being
ignored, and the impression was created ‘that it desired to commit the
House to a particular legislation’, Mavalankar said.%2 Nehru responded
that all his colleagues would agree and that ordinances should be
reserved for ‘special and urgentoccasions’. But Parliament’s procedures
were slow and ‘important legislation is held up’.%3 Ordinances for
executive convenience seem to have made their appearance, and a bad
example set.

The imbalance in the power equation in Parliament between the
Prime Minister and his ministers on the one hand, and opposition
parties on the other, greatly concerned both sides, {or all appreciated
the importance of a healthy opposition to the proper functioning of a
democracy. ‘When one party remains always in power and dissent is
dissipated among unorganized individuals and relatively insignificant
groups, which do not and cannot coalesce, government will inevitably
become totalitarian,’ thought C. Rajagopalachari.%4 As the Praja Socialist

61 Under Article 123 of the Constitution, the President rﬁay promulgate ordinances,
which have the force of law, when either house of Parliament is not in session. An
ordinance expires six weeks after Parliament resumes sitting, and often is replaced by an
identical Act.

52 Cited in Presidential Ordinances 19501984, Lok Sabha Secretariat, New Delhi, 1985,
p. iv. Mavalankar had said to the presiding Officers’ Conference in 1947 that it was wrong
of the executive branch to promulgate ordinances merely ‘for want of time, as
inconvenient legislation might also be promulgated in that manner’. Ibid.

63 Letter dated 13 December 1950. Ibid., p.v. Nehruand Mavalankar exchanged letters
in 1954 in much the same terms. Ibid. Mavalankar's anxieties were well-founded, although
the Nehru government’s ordinances declined to ten in 1951 and never again rose above
nine for the year, for future prime ministers would use the ordinance power heavily.

On 28 July 1954, Rajendra Prasad wrote to the Prime Minister saying that he had
been told a cabinet-approved ordinance was coming to him for signature. However, if
the matter could linger in ministries since May 1953, ‘[ think it could well have waited for
another four weeks’ until Parliament would be in session. ‘(R)ightly, objection is taken
to recourse to ... [ordinances] where they can well be avoided’. Choudhary, Prasad:
Correspondence, vol. 17, pp. 331-2.

64 Rajagopalachari, C., Our Democracy, B. G. Paul & Co., Madras, 1957, p. 1.

K. M. Munshi, as Governor of Bombay, wrote to Seth Tulsidas Kilachand on 12 October
1952 thatif you and Shyama Prasad Mookerjee will work together, ‘it will lay the foundation
of a responsible opposition which we badly need. At present, the distinction between
those who want to destroy parliamentary government and those who constitute
parliamentary opposition is being blurred. 1tis not a wholesome thing for the country.’
Munshi Papers, File 130, p. 230, NMML.



32 Working a Democratic Constitution

Party (PSP) opened its election campaign in Patna in February 1957,
Acharya Kripalani and Jayaprakash Narayan called for building a
single opposition party. You can’t ask the people to vote for the opposition
if there isn’t one, said Kripalani. Desiring a functioning opposition to
strengthen parliamentary government, Nehru repeatedly ‘cajoled’
Narayan to enter Parliament and lead one.% Narayan repeatedly declined
to do so. Later, as will be scen, he and Nehru corresponded about Narayan
joining the government, but this would come to naught.

Yet, the opposition parties were not powerless, even as the Congress’s
legislative engine steamed ahead. They fulfilled an opposition’s role as
critic and, in combination with opposition to Nehru within the Con-
gress, could act as a brake on legislation and government programmes.
But, frustrated by the impotence brought on largely by their own per-
sonal and doctrinal fractiousness, they resorted to ritualistic charges of
Congress ‘corruption’ and ‘authoritarianism’ and to employing ‘extra-
parliamentary’ methods, turning the methods used to oppose imperial
power against Indians’ freely elected governments. ‘In the interests of
orderly progress, the people’s right to civil disobedience must be recog-
nised as much as the government’s right to arrest and imprison under
due process of law,” the Socialist Party asserted. Instead of the alerna-
tives of parliamentary government or an exclusively insurrectionary
path, the party ought to choose a balanced mix of constitutional ac-
tions and civil resistance where necessary, said its president.®® The gov-
ernment reacted with righteous dismay that Indians would use tactics
legitimate in the context of foreign rule against their own leaders.57
By the mid-seventies, this behaviour would endanger the democracy it
was intended to protect.

THE EXECUTIVE AND THE JUDICIARY

The relationship between these branches of government was at once
mutually respectful and highly conflicted. The respect was between

65 Nehru, B. K., Nice Guys Finish Second, Penguin Books, New Delhi, 1997, p. 516.
B. K. Nehru was the Prime Minister’s cousin.

66 The quotation and the sentence following are from, respectively, ‘Election
Manifesto’, Socialist Party, Hyclerabad, 1957, p. 6; and the speech presidentRam Manohar
Lohia gave at the party’s founding conference, 28 December 1955. Hindu, quoted in AR,
31 December 1955-6 January 1956, p. 609.

67 K. M. Munshi, then Governor of Uttar Pradesh, wrote to the Chief Minister, G. B.
Pant, on 12 November 1953 that the central government needed to enact legislation
'making hunger-strike a cognizable offence’. K. M. Munshi Papers, Microfilm Box 56,

File 143, NMML.
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the individuals involved and the institutions. The conflict was over
the constitutionality of legislation and the Supreme Court’s power of
Jjudicial review. (See forthcoming chapters, especially 2 and 4.)
Nehru would rail at Jawyers and starap his foot at the courts; yet he
did not denigrate the judiciary as a vital institution in a democracy,
nor did he attempt to tamper with its independence. He supportc/d
it. Instead, he would lead Parliament to amend the Censtitution to
nuliify the effect of Supreme Court interpretations. With Nehru’s
departure from the scene, the respect would disappear and the conflict
intensify.

THE CENTRAL GOVERNMENT AND THE STATE GOVERNMENTS

Fromn the outset, this was a power relationship between unequals. (We
shall return to it often in later chapters and particularly in Part VI.)
The central government held the purse strings and had powers bestowed
by the Constitution’s centralized federalism. Anxious, equally, to
preserve the country’s unity and integrity and to develop it ecoriomically
and socially, central government leaders augriented the constitutional
structure with sub-structures for national economic planning and
development. Although there was considerable grumbling among the
state governments at New Delhi's distribution of centrally collected
revenues and its sometimes unwise uses of power, in general
centralization of economic and political authority was accepted as
necessary to national goals. The Congress Party’s parallel federal
structure provided channels for both enforcement of, and negotiations
over, central government anthority. Because state chief ministers and,
somewhat less so, presidents of the Provincial Congress Committees
had their own power bases, centre-state relations could be described
by W. H. Morris-Jones as ‘bargaining federalism’.

WHICH WILL GOVERN—THE CONGRESS PARTY OR THE GOVERNMENT?

One of the most important power siruggles took place, constitutionally
speaking, off-stage, between ‘wings’ of the Congress Party, i.e. between
the government, cr legislative, wing and its organizational wing. At is-
sue was whether government in the country should be directed by con-
stitutionally elected officials—the council of ministers and Parliament
atthe centre and, analagously, state ministries and legislatures—or from

' For.a thorough and insightful study of Parliament and the political culture in which
it functioned, see Morris-Jones, W. H., Parliament in Indie, Longmans Green and Co.,
London, 1957,
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behind the scenes by political funcdonarie.s and the party apparatus.
Nehru, supported by the CPP and elementsin the organ¥zat%onal wing,
[made sure that the legislative wing dominated the organizational wing.
This was to serve the legislative wing, not the other way around. Nehrl.l ]
election as president of the Congress Party in'Sep'tember.1951 while
continuing as Prime Minister doubly assured legislative dominance. T}}e
chief minister's ascendancy over the PCC would becomelthe pattern in
the states, too, although in the Punjab, the Central Provinces, Madras,
and Travancore-Cochin the struggle was prolonged.

The victory of the legislative wing in the 1950s strengthened the
democracy and the social revolutionary strands of 'the seamless web.
The socialists and secularists gained from it to the disadvantage of the
cultural, social, and economic conservatives, although the fight between
socialists and communists and the economic conservatives wquld
continue for decades. Another result was that the party—to a limlt'ed
degree—was nudged in the Gandhian direction of a social service
organization, for the Working Committee and Nehru an:i }J N. Dhel?ar
when party presidents, put their weight behind the party’s ~Const.ruc&lve
Programme’. For many Congress members, however, p9lmcs anfi office-
seeking proved to be more appealing than ‘constructive work’, to the
dismay of the central leadership.58 .

The first power struggle between the party’s ‘wings’ took p.lace in
1947. Acharya J. B. Kripalani resigned from the party presidency
complaining that the cabinet and the Congress Parliamentary Party
does ‘not feel that the government at the centre is a Congr.ess
government. After August 15 [1947] ... [it] seemed to make a distinction
between Congress and the national govemmem'.69 Nehru had th'en
explained, in a note to Kripalani and others, that the need for qu.lck
action and sometimes secrecy precluded consultation with the Working
Committee as a customary procedure. It was a matter of the ‘.fre.edom
of the government to shape policies and act up to them within the
larger ambit of the general policy laid down in the Congress
Resolutions’, Nehru said.”®

68 party documents often deplore the ‘greed for office’ among party mefn.t)far§. The
PCCs and the Constructive Programme Committee were ‘to stimulate the initiative of
the people themselves ... [and] to help the people in secu.rinig the adv.antages which a
popular and representative government are bou.nd 'lo provide.” AICC Circular 27, dated
9 July 1947 10 all PCCs and Constructive Organizations, Hare Krushna Mahtab Papers,

File 7, NMML. ‘ .
69 I a letter to Rajendra Prasad dated 21 December 1947. Austin, Comnaerstone, p. 16.

70 Note dated 15 July 1947. Ibid.
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The issue reappeared in 1950. In September that year, Purushot-
tamdas Tandon, a conservative who differed from Nehru on econom-
ic issues, the use of Hindi, and policy toward Muslims (whereas Kri-
palani had shared Nehru's secular and socialist outlook) was elected
Congress president. Nehru consented to join the Working Commit-
tee, but he was affronted when Tandon appointed his own supporters
as the other members, and he was infuriated by Sardar Patel’s sup-
port for Tandon. The party faced both an ideological and procedural
schism, and the dispute simmered into the summer of 1951. Tandon
wrote to Nehru that ‘the Prime Minister and his cabinet are responsi-
ble to the Congress and have to carry out policies laid down by the
Congress from time to time.’’! Nehru replied with his decision to
resign from the Working Committee and the party’s Central Election
Committee. He wrote to the chief ministers that he had taken the
step despite the obvious risks, hoping ‘that ultimately it would bring
some clarity in our thought and actions ... . The major problem has
seemed to me ... how to bring about some kind of communion be-
tween those in government or cutside, who give the lead, and the
masses of our people. That lead has to be realistic.”’2 Mediation of
the dispute failed, and Tandon finally capitulated, resigning from the
party presidency.”® The AICC elected Nehru party president; he now
had to play a dual role which he disliked on institutional grounds.
Later in the autumn, the Congress Plenary Session passed resolutions

embodying Nehru's economic and social policies, confirming ‘the pre-
eminentrole of the Prime Minister and reinforced the boundaries of

71 L etter of 6 August 1951. Kochanek, Stanley A. The Congress Party in India, Princeton
University Press, Princeton, NJ, 1968, p. 45. For a detailed account of this affair, see ibid.,
ch. 2.

When Pattabhi Sitaramayya retired from the Congress Presidency in 1948, he wrote
that the conception of the Congress as a parallel government had ceased to be relevant.
Both the legislative and executive functions of the nation were now being performed by
a popular government. Ibid., p. 24.

72 Letter dated 19 August 1951. NLTCM, vol. 2, pp. 475-6.

A, P Jain, then Minister of State for Rehabilitation (of refugees from Pakistan),
wrote to Nehru on 7 July 1951 that *The suggestion that the parliamentary activities of
the Congress should be divorced from the normal organizational activities and placed in
your hands as the leader of the Parliamentary Party is well-worth considering.’ A. P. Jain
Papers, Subject File 1, NMML.

Biswanath Das, then president of the Utkal {Orissa) Provincial Congress Committee,
urged that the Congress constitution be amended to allow the leader of the CPP to be
the ex-officio president of the Congress, with parallel arrangements in the states, because
power had passed from the Congress to the CPP. Hindustan Standard, 9 September
1951.
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the office of Congress president, which had been revealed once more
as limited strictly to organizational atfairs with no special responsibil-

o)
i

ity for policy-making’.

The Nehru Years Reviewed

These were the years of creation, and much that occurrved during them

presaged developments to come. These tendencies, incipient trends,
may be mentioned as we proceed into other chapters about the Nehru
period, for they would gain significance under future prime ministers.
Nehru, himself, set the tone. Nation- builder, reformer, ardent democrat,
and flawed administrator, he and his colleagues tried to do everything
at once. The very newness of national independence and the oldness
of the country’s needs created an atmosphere of impatience in which
error and pettiness sometimes sullied the reigning humane and
democratic spirit. The generation of men and women who had helped
India attain independence had to make it work. Civic and social
responsibility were the ideals, and making the legal-constitutional
system function properly for its own health and for the common good
was the rule rather than the exception. But in their earnestness for
achievement, central government leaders would take on too much
responsibility, overcentralizing and blunting local initiative.

The confrontations between the executive and Parliament on the
one hand, and the courts on the other, over social reform legislation
and other laws impinging on the Fundamental Rights, which were a
distinguishing characteristic of the period, would result in restrictions
on the courts’ reach. Property began its career as the most divisive social

74 Kochanek, Congress Party, p. 5%, The Tandon affair is alse described in Gopal,
Nehru, vol. 2, ch. 8.

In the states, the tensions produced by PCC atempts to influence the ministries
found no remedy but time. Congress president Pattabhi Sitaramayya suggested that the
governments brief PCC leaders on their legislative programmes and that PCC presidents
become ex-officio, non-voting members of legislative parties, but the chief ministers rejected
the idea, and with. it the PCC presidents’ suggestion that ministers hold office on the
PCCs' sufferance. Conference of PCC presidents and secretaries [with central party
leaders], 17 May 1949. Report of the General Secretaries, January 1949-September 1950, Indian
National Congress, New Delhi, 1950, pp. 60-6. When the same suggesiion was made
later, Nehra personally scotched it. By 1953, Nehru was hoping that conventions could
be established for consultations between chief ministers and PCC presidents. Tensions
were reduced, but relations between the PCCs and governments continued to range
from uneasy to combative. Sce Kochanek, Congress Party, especially ch. 10 for his description

of state-level affairs.
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issue. Although conflict with the judiciary would be eonfined narrowl
to areas of reform legislation, the example would be insidious Thiy
tendenC).' to amend the Constitution to limit judicial jurisdiction v'vouhl ?
develop into a predilection for underminingjudicial powers bro d](:
and even into attacks on the judiciary as an institution. -
Good intentions thwarted by reality may become pretentions. These
fxppeared in the Nehruyears as the Congress realized it was not fuilﬁllir;
its social revolutionary promises, and promissory rhetoric substimteg
f(?r action. The faith that the central government could propose and
d}spose on econcmic affairs blinded the ‘planners’ to diversities of many
?unds and to the necessity for monitoring implementation against
intention. The faith in the efficacy of a centralized economy later would
erode elements of the Constitution. o h
~ ."T'rying to do what the nation needed, Nehru and his generation
initially created tensions in the seamless web, many of which had
subsided by the close of the period. Itis difficult to imagine how it cou]d
have been otherwise. Citizens’ expectations were high; their leaders’
were higher. But the successes of the period were fur{daxnental' powe;r
relationships were sorted out constitutionally; the parliamentary' systc{n
became entrenchied; democracy not enly survived Nehru’s charisma
popular participation strenghtened it; power was democrnti(‘ail),'
transferred from one prime minister to another twice in sixteen )’f:’QFS'
one-party government combined internal party democracy and politicai
variety with preserving national unity and integrity; the foundation vas
lalc.l for an industrial cconomy and the social revolution set in motior;
This was no golden age, but the Nehru vears set standards against which.
others would be measured—and many fall short.



Chapter 2

FREE SPEECH, LIBERTY, AND PUBLIC ORDER

Soon after the Constitution’s inauguration, India added its name to
the long list of democracies whose constitutional ideals were tested
against the government of the day's perception of national needs. The
seamless web’s three strands came under strain, and the cause seemed

to be incompatibilities among them. To resolve these, was there genuine

need to sacrifice one strand for the beneﬁt of another> Nehru hls

interpretation of the Constitution, and the two branches disagreed
sharply during the years of getting started. Protecting national integrity
through preserving political stability was thought to be in conflict with
the democratic rights to freedom of expression and personal liberty.
The social revolutionary goals of the Directive Principles of State Policy
were found to conflict with the right to property. Several provisions of
the Fundamental Rights conflicted among themselves and with the
Constitution’s provisions for remedial treatment of disadvantaged
citizens.

During the Nehru years, remedies for these conflicts were sought,
in part, through the First, Fourth, Sixteenth, and Seventeenth Amend-
ments to the Constitution. Each of these amendments was a mult-
purpose affair, and it will be less confusing to take them up not all at
once in a group, which is how participants at the time reacted to them,
but according to the subjects in their provisions. Hence, this chapter
first will discuss freedom of speech and expression as treated in the
First and Sixteenth Amendments. It will conclude with a burning issue
of personal liberty covered by the Fundamental Rights, preventive de-
tention, although instituting preventive detention did not involve
constitutional amendment. Chapter 3 will open by giving the general
background of property issues followed by their treatment in the First
Amendment. It will conclude with the amendment’s provisions that
deal with remedial treaument for disadvantaged citizens, variously called
positive discrimination and compensatory discrimination. Two more
property amendments, the Fourth and the Seventeenth, are the sub-
jects of chapter 4. Chapter 5 is devoted to the judiciary, whose rulings
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so often led to the amendments, and chapter 6 to the uses of the Con-
stitution’s provisions that deal with centre-state relations in the service
of national unity and integrity.!

Although it will take us far ahead of the story, it may add clarity to
sketch the course of the great confrontation that was now beginning
between Parliament and the Supreme Court over guardianship of the
Constitution. The issues were: which institution was supreme in
interpreting the Constitution, in deciding what changes could be made
to it, and what could lawfully be done under it. The government would
learn the aptness of Chief Justice of India Harilal Kania’s remark that
‘different parts of the Constitution will act and react on each otherand
the Court will have to decide questions arising from such a situation'.2
And it would be told, by his successor Patanjali Sastri, that when the
courts exercised the power of judicial review of legislation they would
not be tilting ‘at legislative authority in a crusader’s spirit, but in
discharge of a duty plainly laid upon them by the Constitution’.3

Parliament under Nehru would revise laws in response to judicial
decisions, and it would amend the Constitution to preclude judicial
review of legislation, particularly legislation affecting property takings
and compensation for them. This was constitutional, for Article 368
had given Parliament amending authority without specifying any

! The Constitution may be amended (Article 368) by passing a bill by a majority of
the total members of each house and not less than two-thirds of those members present
and voting. If the bill changes either Article 368 or other, in general, ‘federal’ provisions
of the Constitution, it requires ratification by one-half the number of state legislatures.
Assent by the President then completes the process. Strictly speaking, the two-thirds
majority is necessary only at third reading, but ‘by way of caution’ this majority applies to
all stages of the amending bill. Amending bills may be introduced in either house of
Parliament, but government amendments are by.convention introduced in the Lok Sabha.
Kashyap, Subhash (ed.), M. N. Kaul and S. L. Shakdher Practice and Procedure of Parliament,
Lok Sabha Secretariat/Metropolitan, New Delhi, 1991, p. 542.

Parliament may change the delineation of the country’s states, which in fact alters
part of the Constitution, but this is done by law and is not to be ‘deemed’ a constitutional
amendment even though it is called such (Articles 3 and 4). For example, States Reor-
ganization took effect through the Seventh Amendment (see ch. 6).

Only the amendments significantly affecting the Constitution or important institutions
operating under it are discussed in this book. The many that are of a drafting character
or whose content is largely administrative—some two-thirds of all amendments—will not
be considered.

2 Kania, inaugurating the Supreme Court on 26 January 1950. 1950 (1) Supreme Court
Reports (hereafter SCR) 7.

3 Sastri, giving the majority opinion on 31 March 1952 in State of Madras v V. G. Row.
AIR 1952 SC 199,
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limitation, and the Supreme Court in 1951 had upheld this position.?
Yet placing certain laws beyond judicial scrutiny (see chapters 3and4),
although understandabic when keeping in view the web’s social
revolutionary strand, diminished democracy by lessening the co-equal
status of the courts and started the country toward far inore extensive
and dangerous efforts to quarantine the judiciary. By 1964, particularly
with regard to the Seventeenth Amendment (chapter 4), anxiety had
mounted that the CPP was playing fast and loose with judicial review.
Three years later fear prevailed, and the Supreme Court ruled that
Parliament’s amending power waslimited: the Fundamental Rights (Part
I of the Constitution) could not be touched (sce chapter 8). This
decision aiso said that, from the beginning, Parliament had not had
unfettered power of amendment. Six years later, after Parliament had
attempted to restore, as its members saw it, its unlimited amending
power (the Twenty-fourth Amendment, chapter 10), the Supreme Court
again ruled the amending power limited: the Constitution’s ‘basic
structure’ was not to be changed. Three years after this, during the
Emergency, Indira Gandhi’s autocratic government amended the
Constitution to bar judicial review of amendments and much legislation

{chapter 17).

Freedom of Expression

Article 19(1) (a) in the original Constitution guarantecd the fundamen-
tal right to ‘freedom of speech and expression’ subject to the qualifiers
in clause 2: the government’s authority to legislate concerning libel,

slander, defamation, contcmpt ol court, any matter offending decency
and morality, ‘or which undermines the security of or tends to over-

throw, the State’.” /!

4 In Shankari Prasad Deo v Union of India. 1952 (3) SCR 106. The court would uphold
this ruling in Sajan Singh's case in 1964 (see ch. 4).

These positions were in accord with sentiment in the Constituent Assembly, where,
for example, Aliadi Krishnaswami Ayyar had warned against a judiciary that would
‘function as a kind of super-legislature or super-executive’, CAD, vol. 11, no. 9, col. 837.
He said that the judiciary’s job was 1o ‘interpret the Constitution’ and its ‘proner
functioning [depended] upon the cooperation of the other two [branches]’. Ibid.

5 Other ‘freedoms’ prorected by Article 19, with certain restrictions, were the freedom
to assemble peaceably and without arms, to form associaiions, to move freety within the
country, to reside anywhere in the country, to acquire and dispose of property. and to
practice any profession and carry on any business. More will be heard of these freedoms,
and the restrictions on them comained in other clauses of Article 19.

e
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Early in 1950 three state governments invoked these qualifiers to
curb freedom of expression. In Bihar, the government challenged a
political pamphlet asinciting violence. In East Punjab, the government
imposed pre-censorship on an English-language weekly in the name of
maintaining public safety and order. In Madras, the government banned
the entry into the state of the journal Crossroads. Each state took action
under some version of a ‘Public Safety Act’, and each defendant turned
for protection to the first clause of Article 19.

The Patna High Court rejected the Bihar government’s contention
that the pamphlet incited violence.® But, despite this, Patna’s decision
had a catalytic effect when it was found that Justice Sarjoo Prasad’s ruling
included his view that ‘if a person were to go on inciting murder or
other cognizable offences either through the press or by word of mouth,
he would be free to do so with impunity’ because he could claim freedom
of speech and expression.” Nehru would use this assertion when
defending the First Amendment in Parliament.

The East Punjab Public Safety Act, 1950, was struck down in the
Supreme Court—by the same bench that decided the Crossroads case—
on the ground that pre-censorship restricted liberty of the press.® The
Madras incident in its effect proved the most significant of the three.
Crossroads was, for all practical purposes, a communist publication, and
Romesh Thapar, its publisher, and his wife, Raj, ‘were known as
communist party members, though we never heid party cards’.? It first
had been published in April 1949, the year the Madras government
declared the Tamilnadu, Andhra, Kerala, and Karnataka communist
parties unlawful organizations.!” Thapar took the Madras government’s
action to the high court contending that his freedom of expression
had been infringed. He then appealed to the Supreme Court under

Article 32, which gives the Court original jurisdiction in fundamental

6 The Supreme Court unanimously upheld the Patna High Court’s judgement in
State of Bihar v Shailabala Devi 1952 (3) SCR 654ff. The five-member bench comprised
Mehr Chand Mahajan, Patanjali Sastri, Bijan Kumar Mukherjea, S. R. Das and Vivian
Bose. The narrow issue was the constitutionality of the Indian Press Act (XXIII of 1931),
which was upheld.

7 ‘In re Bharati Press’ AIR 1951 Patna 21,

81n Brij Bhushan v State of Delhi AIR 1950 SC 129ff.

9 Thapar, Raj, All These Years, Seminar Publications, New Delhi, 1991, p. 87.

10 Charge Sheet Aguinst ihe Communists, Director of Information and Publicity,
Government of Madras, Madras, 1949, p. 1. This publication noted that the Second
Congress of the CPI in 1948 adopted a revolutionary programme ‘on the ground that
the conditions in the country were ripe for staging a revolution’. Ibid.
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rights disputes. On 26 May 1950, the court decided the Crossroads
case by ruling the Madras Maintenance of Public Safety Act, .19'49,
unconstitutional. The majority ruling said that ‘unless a law restricting
freedom of speech and expression is directed solely against undermining
the security of the State or the overthrow of it, such law cannot fall
within the reservation of Clause 2 of Article 19’.11 Although the Thapars
were ‘delirious with joy' that they had been vindicated by the Supreme
Court and that the case ‘went on the statute book ... establishing the
freedom of expression in India’,!? it was far more significant that
Home Minister Sardar Patel thought the Crossroads decision ‘knocks
the bottom out of most of our penal laws for the control and regulation
of the press’.13 .

Himself upset by the court’s decision on Crossroads and.p'rodded
into action by Patel, Nehru on 19 October wrote to the Law Mlmster., B.
R. Ambedkar, who had chaired the Constituent Assembly’s Drafting
Committee, expressing the view that the Constitution’s provisions
pertaining to law and order and subversive activities needéd to 'be
amended. Reflecting the difficulties the government was having with
the courts over other fundamental rights, Nehru added that the
provisions affecting zamindari abolition and nationalizgtion of r(?ad
transport also needed amending. Two days later, a cabinet meeting
directed the Law Ministry to examine the issues and to prepare draft
amendments.!*

11 1950 (1) SCR 602. In both courts, the case was listed as Romesh Thapar v S.tate of
Madras. Justice Patanjali Sastri delivered the opinion in the Crossroads case for 'hlmself
and for Chief Justice Harilal Kania, Mehr Chand Mahajan, Bij:.m Kumar Mukherjea, and
Sudhi Ranjan Das. Justice Saiyid Fazl Ali delivered a separateJ.udg.emem. .

For a commentary on the cases, see Seervai, H. M., Constitutional Law of India, 3rd
edn., 3 vols, N. M, Tripathi Pvt. Ltd., Bombay, 1983, vol. 1, pp. 495ff, and Gajendragadkar,
P, B., The Indian Parliament and Fundamental Rights, Eastern Law House, Calcutta, 1972,
o ’;::’)frf.lustice M. C. Mahajan's thoughts on these cases, see his Looking Back, Asia
Publishing House, New York, NY, 1963, pp. 198-201.

12 Thapar, All These Years, p. 87. The Thapars had expected an adverse decision,

i om Mahajan.
espeﬁ;a;gl:;—Neixru léuer dated 3 July 1950. Durga Das, Patel’s Correspondence, vol. 10, p.
358. Patel was explicit that the decision made it doubtful that the govemmem'could
move against Shyama Prasad Mookerjee for his pronouncements about Kashmir and

calling for the annulment of partition. ' '

14 Ministry of Law, File no. F34/51-C. Membe.rs present.at the cz.i.bme[ meeting
included Nehru, Maulana Azad, C. Rajagopalachar}_ Baldev Smgh,‘]a.g]xvan Ram, Rafi
Ahmed Kidwai, Rajkumari Amrit Kaur, N. V. Gadgil, N. Gopalaswami Ayyangar, Hare
Krushna Mahtab, K. M. Munshi, Sri Prakasa, C. D. Deshmukh, and Ambedkar.
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Setting to work on the first part of the assignment, the ministry’s
Joint Secretary, S. N. Mukherjee, prepared a note summarizing Indian
and United States cases bearing on freedom of expression and then
presented his device for protecting legislation curbing freedom of
expression from judicial review. Article 19 of the Constitution provided
that the freedoms of assembly, association, and so on, could be subject
to certain restrictions if these were ‘reasonable’. No such qualification
applied to the ‘freedom of speech and expression’, Mukherjee
recommended that ‘reasonable’ be removed as a qualification for
restrictions on the other freedoms, apparently believing that if none of
the ‘freedoms’ were so protected, consistency in the article would
preclude judicial review of restrictions on speech.!> Reacting to the
note, Law Secretary K. V. K. Sundaram suggested rewording Article
19(2) so government could impose restrictions on speech and expression
in the interest of the security of the state, public order, and decency
and morality. The existing omission in the Constitution of ‘reasonable’
as qualifying freedom of expression was justifiable, he said. He agreed
with the Joint Secretary’s view that legislatures, not the courts, ought to
be the final authority deciding the ‘nature’ of any restrictions on
Fundamental Rights. 16

Events moved on in February 1951. Nehru formed the Cabinet
Committee on the Constitution (sometimes called the Cabinet Com-
mittee on Amendment) and requested his senior colleagues’ opin-
ions. Pandit G, B. Pant, then chief minister of Uttar Pradesh, re-
sponded at length. Freedom of expression, he said, had been ‘wan-
tonly abused ... Venomous and filthy attacks are being made ... against
the central and state governments ... maliciously and in an extremely
vulgar and indecent manner’. A remedy had to be devised, but he
preferred appropriate legislation over constitutional amendment.1?
Hare Krushna Mahtab, Minister of Commerce and Industry, re-
sponded to Nehru in March with a note which said that placing ‘rea-

15 Note dated 6 January 1951. Ibid.

16 Note dated 29 January 1951. Ibid.

17 Lerter of 5 March 1951, Ibid. Also 10 be found in G. B. Pant Collection, File 3,
Pant-Nehru Correspondence, NAIL

Pant nevertheless appended a note prepared by an aide that suggested amending
Article 19(2) to prohibit bringing ‘the government of the state or the Union into contempt,
scorn, contumely or disrepute’. He also enclosed a note analysing the problem. [t referred
to ‘petty newspapers' being used by individuals and political parties for ‘some personal
gain’ and said the basic question was ‘whether the criticism of government not attended
by violence can ... be {deemed] an offence’.
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sonable restrictions’ on any of the freedoms of Article 19 left both
the people and the legislatures uncertain of ‘the framework within
which they have to operate’.1®

Law Minister B. R. Armnbedkar sent Nehru a memorandum in reply.
The rulings of the courts had not recognized any limitation on the
Fundamental Rights where none was placed by the Constitution, and
they had not recognized any further limitations where the Constitution
had specified them, he said. He opposed deleting the existing limitations
on the Rights to prevent the Supreme Court from interpreting them
into Article 19 through the ‘evil’ of due process, which, he reminded
Nehru, the Constituent Assembly had rejected. Reascnable restrictions
could be placed on speech relating te libel, slander, and undermining
the security of the state; Jaws placing such restrictions, he added, ought
to be exempted from court intrusion.!? Nehru, also agitated by Supreme
Court decisions in property cases, as will be seen, replied the same day
instructing Ambedkar to proceed ‘with the utmost expedition’ so as to
get the necessary amendments through Parliament, then in session.20
The Home Ministry recommended to the Cabinet Cornmittee that public
order and incitement to a crime should be included among the
exceptions to the right to freedom of speech. It preferred dropping ‘to
overthrow' the state in favour of a wider formulation, ‘in the interests
of the security of the State’. And the note did not favour inserting
‘reasonable’ before restrictions on the freedom of expression in Article
19(2).21

The Cabinet Committee reported at the end of March that the Law
Ministry was urging strongly that ‘reasonable’ be retained in all clauses
in Article 19 where it existed and that it ought to be added before the

18 tare Krushna Mahtab Papers, File 21, NMML. Two years earlier, Mahtab had
written to Nehru that ‘1 would strongly press for some legislation to prevent personal
criticism of ministers ... [W]ild vulgar abuses are heaped upon you in public meetings ...
Persistent vilification of this nature affects discipline in the services’. The central
government had queried a number of state ministers about the subject. Letter of 1
September 1949, ibid., File 11.

19 Memorandum dated 14 March 1951. Ministry of Law, File no. ¥34/51-C.

20 1bid, .

21 Ibid, The note concluded that Article 19(5) should be ‘enlarged’ so that the
freedom of movement, residence, and to own property—originally subject to ‘reasonable’
restrictions in the interests of the general public or any Scheduled Tribe—be subject to
martial law. The alternative to inserting ‘martial law’, the Ministry said, would be to
proclaim an emergency, suspending the Fundamental Righ‘m, which is a drastic remedy
to deal with disturbance in a sinall area. A Law Ministry Note to the cabineton 17 March
seemed to concur with this, although it was contrary to Ambedkar’s views.

Free Speech, Liberty, and Public Order 45

restrictions on freedom of expression. Otherwise, the state would have
the power ‘altogether’ to deny freedom of speech and expression. But
the members of the committee disagreed with Ambedkar, the report
said. They believed ‘reasonabie’ ought not to qualify freedom of
expression, although it was ‘expedient’ to leave the word in Article 19
where it was already.?? Apparently they feared the political repercussions
of taking away the protection that ‘reasonable’ accorded the other
‘freedoms’ in the article. But, they were so alarmed by the dangers to
national security, friendly relations with foreign states, public order,
etc., that they felt that possible curbs on free speech did not have to be
‘reasonable’. Early in April, accounts of the amending process appeared
in the press, and a continuing stream of newspaper editorials analysed
and criticized the amendment’s property and freedom of expresgiorl
provisions which were thought to endanger freedom of the press. The
Hindustan Times thought the changes ‘animated ... by a desire to conserve
and consolidate the power and patronage of the executive ... Particularly
dangerous is the attempt to qualify freedom of specch’.23

President Prasad commented upon the draft amendment to the
cabinet, in one of the occasions when some thought he was exceeding
his powers. Raising substantive objections that would later be heard in

- Parliamentand in the press, he said that, based on his reading of Supreine

Court decisions, ‘no case’ for amending the Fundamental Rights had
arisen. Amendment should come only if it was found impossible to bring
the impugned provisions of law ‘in conformity with the Constitution’.
He doubted the wisdom of omitting the words—relating to speech—
““tends to overthrow the State”’ and thought they might be added to the
end of the language in the amendment ‘by way of abundant caution’.
Overall, Prasad opposed amending the Constitution at the ‘fag-end of a
long session’. Time should be given (o all concerned to comment on the
amendment, particularly because Parliament was a ‘Provisional Parliament’

acting under the ‘transitory [sic] provisions of the Constitution until a
Parliament having two houses comes into being’.24

22 1bid,

23 Yssue of 12 April 1951. At this time, the CPP established its own ‘Constitutional
Changes Committee’ to consider the draft amendment. Members of this committec were
reported to be Thakurdas Bhargava, Mohanlal Gautam, K. Hanumanthaiya, Mrs Renuka
Ray, and Dr Punjabrao Deshinukh. Hindustan Times, 13 April 1951,

%4 Note dated 30 April 1951, Rajendra Prasad Collection, File 1, NAL The President
was commenting on the draft prepared by S. N. Mukherjee, Joint Secreury in the
Legislative Department of the Law Ministry. This draft had gone earlier in April to the
chief ministers for comment.
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Prime Minister Nehru introduced the draft of the First Amendment
in the Lok Sabha on 12 May and spoke extensively on it then and later.
He found the argument that the Provisional Parliament was not
competent to amend the Constitution ‘curious’ because the same
restricted franchise had elected the Constituent Assembly, many of whose
members sat before him. Was it sensible that the individuals who had
firamed the Constitution were not competent to amend it?2% Besides, wide
consultations with state governments and others had preceded the bill’s
introduction. He said that he had frequently expressed his appreciation
for the press as ‘one of the vital organs of modern life’. But was the ‘press’
responsible journals or ‘some two-page news-sheet ... full of vulgarity,
indecency and falsehood’? The amendment’s language about friendly
relations with foreign states was not ‘meant to stifle criticism, but the
international situation is delicate’, and ‘we cannot take any risks’. As to
public order and ‘incitement to an offence’, Nehru continued, ‘these
words would have to be strictly examined in a piece of legislation’. A
constitution should ‘not limit the power of Parliament to face a situation’.
[t was an ‘extraordinary state of affairs’ that a high court had held ‘that
even murder or like offences can be preached”.?® The ‘concept of individual
freedom has to be balanced with social freedom and the relations of the
individual with the social group,” Nehru maintained.?’ Like democratic
leaders before and since, Nehru deplored press scrutiny of his government
even as he publicly praised freedom of the press. Yet, his dismay at the
most inaccurate and scurrilous publications is understandable.?8

25 Darliamentary Debates, vol. 12, part 2, cols 8815-16, 16 May 1951. Further quotations
are taken from columns 8817 to 8832. Parliamentary Debates was the designation for Lok
Sabha debates during the ‘Provisional Parliament’. The designation Lok Sabha Debales
and a new series of volumes came into being during 1954 after election of the Parliament
by the first general elections of 1952. During part of 1952, 1953, and a' few moynths of
1954, the designation was ‘Parliamentary Debates, House of the People’. Nehru's three
speeches on the amending bill are given in full in Nehru's Speeches, vol. 2, pp. 486-538.

These debates were extensively reported in the English language press.

26 “Even Murder’, Nehru's Speeches, vol. 2, p. 500. N .

27 Ibid., p. 506. He also raised the matter of monopoly within the press community,
an issue that his daughter would make much of as Prime Minisler: ‘When gigantic
newspaper chains spring up and undermine the freedom of the 1rllde.p4.:ndent newspapers,
when the press in India is controlled by three or four groups of individuals, what kind of
a press is that?’ _ .

28 Nehru told members of the All India Newspaper Editors Conference at a meeting
on 20 May 1951 that the amendment was not ainrfed at the press. Gcfpal, S. (ed.), Selected

Works of Jawaharlal Nehru, 20 vols, Oxford University Pfess, New pelhn, 1995, vol. 1, part 1,
p. 187. They were thinking of certain law 2nd order situations in the country and of the

international situation, he said.
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Now it was the critics’ turn. H. V. Kamath opposed rushing the bill
through Parliament, favoured ‘reasonable’ as qualifying any restrictions
on speech, and commented that in defending the bill Nehru seemed
uneasy with his conscience.?? Pandit Hriday Nath Kunzru, one of the
distinguished non-Congressmen who the Congress had brought into
the Constituent Assembly, declared that Article 19 was not being
amended, but repealed. 30 Why are the current laws against offending
decency and morality and undermining the security of the state not
sufficient, asked Shyama Prasad Mookerjee of the Hindu Mahasabha,
in what the Times of [ndia called one of the ‘two great orations’ of the
day—Nehru’s having been the other. Who is to decide whether a
criticism of foreign policy harms relations with other countries, asked
Mookerjee. The Prime Minister believes that agitation to end partition
is harmful to the country, but I think partition should be annulled. So
why can we not each give our views and let the public decide, he said.?!

Developments now took a surprising turn. Nehru, deeply concerned
with the issue of freedom of speech, had overseen the deliberations of
the Cabinet Committee on Amendment, and he surely had scrutinized
the amending bill before approving its introduction in Parliament. Then,
as chairman of the Select Committee reviewing the bill, he recommended
to his cabinet that the draft bill be altered to insert the protecting word
‘reasonable’ to qualify the restrictions on the freedom of speech. He
did not like the word ‘reasonable’, he wrote to T. T. Krishnamachari

29 Parliamentary Debales, vol. 12, part 2, cols. 8913~24

30 Fimes of Indie, 18 May 1951.

31 Parliamentary Debates, vol. 12, part 2, col. 8846, for ‘annul partition’.

Mookerjee shortly would become an officer of the All-India Civil Liberties Council,
which had been formed in 1949, The Council was descended from the Indian Civil
Liberties Union established in 1937, whose [irst president was the famed Bengali poet,
Rabindranath Tagore. A general principle in the unijon's constitution had been thatall
thought on matters of public concern should be freely expressed. The Civil Liberties
Council operated under the umbrella of the Servants of India Society based in Poona.
After the passage of the First Amendment, the secretary of the Council, S. G. Vase, wrote
to members that Roger Baldwin, then chairman of the International League for the
Rights of Man, had been consulted about the amendment and he had replied that the
introduction of the word ‘reasonable’ ‘would provide a court review of the restrictions
[on speech] ... [and] would probably mitigate the evil to a large extent’.

P. R. Das, then a lawyer prominent in civil liberties and zamindari abolition cases,
became president of the Civil Liberties Council in 1950. Jayaprakash Narayan joined itin
1951 to become a leading ligure in its activities, Narayan had heen a member of the
Indian Civil Liberties Union in the thirtics. jayaprakash Narayan Papers, First and Second
Installments, File 365, NMML.
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that evening after the meeting because it would be an invitation for
each such case to go to the courts.3? The cabinet accepted the recom-
mendation at its meeting on 23 May 1951-—in order to avoid a split in
the cabinet and to ensure a two-thirds majority for the bill, according
to the Hindustan Times>>—and the Select Committee tabled its report
two days later.** Delayed wisdom seems the best explanation for the
Prime Minister's reversal of position.

The Select Committee’s recommendations took two pages. Minutes
of dissent filled sixteen, all by non-Congressmen. The dissenters
frequently argued that, being ‘provisional’, Parliament should not pass
the amendment, an opinion shared by the Federation of Indian Chambers
of Commerce, and others. The All-India Newspaper Editors Conference
called for the bill’s withdrawal. Miss G. Durgabai and S. P. Mockerjee
recommended that only Parliament, not state legislatures, should be
empowered to pass legislation affecting the freedom of expression.35
Naziruddin Ahmad thought the language about incitement to offence
too broad and preferred the provision in the Indian Penal Code, where
incitement was not an offence unless part of a conspiracy or followed

by a criminal act,30
On 29 May, the Congress Parliamentary Party approved the amend-

ing bill, having rejected ‘in no uncertain terms’ a move to drop the
Select Committee's recommendation to include the word ‘reasonable’

.32 Gopal, Selected Works of Jawaharlal Nehri, vol. 1, part 1, p. 189,

33 [ssue of 25 May 1951.

34 The Constitution (First Amendment) Bill, 195 1——Report of the Select Committee, Parliament
Library, New Delhi. The committee’s other brief recommendations will be taken up
subsequently. The freedom of speech issue had been the most vigorously debated, the
committee reported, and it said that the only substantial change required in Article
19(2) was the one we have just seen.

Members of the committee were: Nehru, chairman, C. Rajagopalachari, B. R.
Ambedkar, Miss G. Durgabai. H. N. Kunzru, M. Gautam, S. P. Mookerjee, Khandubhai
Desai, Hukum Singh, K. T. Shah, L. K. Bharati, R. K. Sidhwa, Dev Kant Borooah, A. P.
Sinha, M. C. Shah, T. R. Deogirikar, Raj Bahadur, Naziruddin Ahmad, K. Hanumanthaiya,
and Satyanarayan Sinha. Minutes of dissent came from Durgabai, Kunzru, Mookerjee,
Singh, Shah, and Ahmad.

Parliament had extended its session on 18 May to allow more time for debate on the bill.

35 The cabinet took this idea seriously enough to consider it at its meeting on 30
May, but decided thatit was not feasibie because the subjects to which freedom of speech
pertained were distributed among the legislative lists. Reserving bills affecting freedom
of expression for the President’s assent was also considered and rejected. Ministry of
1.aw, File no, F35/51-C.

3 Ropont of the Select Committee, p. 16. Ahmad may have been referring to ch. Vof the

Code, on ‘Abctment’.
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as a protection of free expression.?” Three days Jater, after a ‘tumul-
tuous and acrimonious’ third reading, during which Nehru and
Mookerjee traded accusations of bad faith, Parliament passed the bill
by a vote of 228 to 20.% The First Amendment retroactively and prospec-
tively empawered government to impose ‘reasonable restrictions’ on
the freedom of expression ‘in the interests of the security of the State
[replacing the words “tends to overthrow the State”], friendly relations
with foreign States, public order, decency or morality, or in relation to
contempt of court, defamation, or incitement to an offence’. ‘Defama-
tion’ replaced the words ‘libel’ and ‘slander’ of the original Constitu-
tion. ‘[IJncitement to an offence’ was directed at the Bihar and Punjab
High Court decisions mentioned earlier.??

With the amendment enacted, Parliament passed The Press
(Objectionable Matter) Act on 23 October 1951. ‘Objectionable Matter’
was defined as that inciting violence for the purpose of overthrowing
the government; inciting the committing of murder, sabotage or
offences involving violence; inciting interference with the supply of
food or other essential commodities and essential services; seducing
any member of the armed services from performance of his duties:
promoting feelings of enmity among the ‘sections’ of society; and
publishing matter which ‘are grossly indecent, or are scurrilous or
obscene orintended for blackmail’.*? The Act also provided for securing

and forfeiture of security deposits by newspapers and the seizure and
destruction of unauthorized newssheets and newspapers. The Act was

37 Times of India, 36 May 1951.

' 38 Times of India, 3 June 1951. Among those who voted against the bill were Hukum
Singh, Hussain Imam, Jaipa! Singh, H. V. Kamath, Acharya Kripalani, Mrs Sucheta
Kripalani, Kunzru, Mookerjee, Ahmad, S. L. Saksena, Damodar Swarup Seth, and K. T.
Shah. To avoid ratification of the amendment by state legislatures, there were no
amendments to the Legislative Lists, which had been co.ntcmplated several umes.

Nehru justified the amendment in his 2 June and 15 June letters to chief ministers.
He wrote that it was not government’s intention to curb press freedom, and he did not
want state governments to take advantage of the amendment to apply ‘some obsolete
law', NLTCM, vol. 2, pp. 403-7, 417-9. '

For a brief but useful analysis of legal issues involved at this time, see Blackshield
A R, "“Fundamental Rigbts” and the Institutional Viability of the Indian Suprcmr‘
Court’, Journal of the Indian Law Institute (hereafier JILD, vol. 8, no. 2, 1966
pp. 203-5. ‘

39 For the text of the amendment, see Constitution Amendment in India, Lok Sabha
Secretariat, New Delhi, 1986, pp- 179-84.
o *0 ActNo LVI of 1951. Acts of Parliament, Ministry of Law, GOI, New Delhi, 1952, pp.

—402.
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amended several times and repealed in 1957.41

This was a curious affair. The initial inclination of Nehru and the
others had been to outlaw certain kinds of speech, and the amendment’s
language conceivably made prosecution easier. Yet providing that any
limitations on free speech must be ‘reasonable’ strengthened the right
through judicial review. Furthermore, much of the restrictive language
in the amendment and the Objectionable Matter Act added little to
government power under existing statutes.*2 And other means to intimidate
publishers and editors could be employed.?3 Attempts to intimidate the
press occurred from time to time, especially after the Nehru years, but,
except during Indira Gandhi’s Emergency, laws and practices to curb
freedom of expression had more capacity to make mischief than was
made. Remarkably, considering their strong wording, the various laws did
not have a ‘chilling effect’ on the press during the Nehru years, according
to members of the profession and lawyers. Scurrilous and fantastical
reporting continued along with sober and responsible journalism.

Freedom of Expression—The Sixteenth Amendment

This 1963 amendmentof Article 19 added that governmentmight place
restrictions on expression in the interests of ‘the sovereignty and
integrity of India’, the qualifier ‘reasonable’ remaining in place. [talso

41 On 3 October 1952, the government established its first Press Commission which
would report in 1954. Among other things, the commission was to examine freedom of
the press and the repeal and amendment of laws not in consonance with it.

Individual examples of the desire to curb or protect the press occurred from time to
time. Feroze Gandhi, a socialist member of Parliament and Indira Gandhi's husband,
moved a private member’s bill on 24 February 1956 to assure protection for the publication
of defamatory language if the language had been first uttered in parliamentary debate.

Nehru wrote to K. N, Katju, then Home Minister, on 7 November 1954 that Bulls £ye,
‘a new periodical of the worst type’ had written a ‘highly inflammatory’ article about
General Thimayya, the Chief of Staff. Nehru asked how one was to deal with ‘these
wretched rags’ and noted that Thimayya wanted to horsewhip the editor, ‘but [ did not
encourage him 10 do this’. Nehru Papers as received from M. O. Mathai, K. N. Kagu File,
NMML.

42 For example, the Indian Penal Code, the Code of Criminal Procedure, the
Industries (Development and Regulation) Act, and other laws. Passed in 1951, the latter
authorized government investigation of industrial undertakings if managed in a manner
highly detrimental to the public interest. A 1979 amendment to the Act exempted from
it presses utilized mainly for printing newspapers.

43 Withholding government advertisements was one. Restricting newsprint imports,
controlling the prices of and the number of pages in newspapers were others. The latuer
two actions were struck down by the Supreme Court in Sokal Papers (P) Ltd. v Union of
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included this formula in the oaths to be taken by candidates for, and
members of, Parliament and the state legislatures, which oaths it placed
in the Constitution’s Third Schedule. The amendment also applied
this new restriction to the rights in Article 19 to assemble and to form
associations and unions.

A combination of panic, which from this distance seems to have
been unwarranted, and rational concern produced the amendment.
The Chinese incursions in the Northeast beginning in 1960 caused the
former, although the threat reinforced, rather than weakened, the
nation’s sense of unity. Causing greater concern were Master Tara
Singh’s long fast for a Sikh state, Punjabi Suba, during mid-1961 and
the Dravida Munnetra Kazhagam’s (DMK) call for an entity separate
from India called Dravidanad, comprising Madras, Mysore, Kerala, and
Andhra.** Law Minister Asoke K. Sen, Home Minister Lal Bhadur Shastri,
and his Home Secretary, L. P. Singh, especially, took Tamil separation
seriously. Confronted by the Sikh agitation and aware of the DMK’s
inclinations, the Chief Ministers’ Conference in August 1961 unanimously
recommended that advocacy of secession be made a penal offence.*d
A National Integration Council was established. After its first meeting in

India, AIR 1962 SC 305, and Bennett Coleman and Co. Ltd. AIR 1973 SC 106 as cited in
Singhwi, L. M., Freedom on Trial, Vikas Publishing House Pvt. Lid., New Delhi, 1991, p. 73.

44 This was stated in the DMK’s election manifesto for the 1962 general elections,
adopted in Coimbatore in December 1961, AR, 8-14 January 1962, p. 4363. The DMK
had earlier called for Tamil secession from India. (See ch. G.)

According to Robert L. Hardgrave, Jr,, in late 1961 and early 1962, ‘Dravidisthan, as
an election issue, was shelved in favour of a concentration on the problem of rising
prices in Madras ...". See his The Dravidian Movement, Popular Prakashan, Bombay, 1965,
p- 74. In 1960, the DMK leader, Annadurai, in response to a challenge from C.
Subramaniam, then Finance Minister in the Madras government, that the DMK did not
accept the Constitution, said the DMK ‘seeks nothing more than “amendment of the
Constitution through perfectly Constitutional methods™' to lessen central government
domination of the states, Reported in Link, 27 December 1959 and 3 july 1960 and cited
in ibid., p. 65.

Another American authority on India reported being informed that the DMK ‘is not
seriously demanding’ the secession of Madras, Andhra Pradesh, Mysore, and Kerala.
Talbot, Phillips, ‘Raising a Cry for Secession’, American Universities Field Staff Report,
New York, August 1957, p. 1.

The terms Dravidisthan and Dravidanad, and Dravida Nadu were used by various
individuals for the same concept of a body of Southern Indian states.

For Tara Singh and the Akali Dal, see Kapur, Rajiv A., Sikl Separatism, Vikas Publishing
House Pvt. Ltd., New Delhi, 1987, pp. 212-6.

45 AR, 10-16 September 1961, p. 4153. The chief ministers were giving their approval
for a bill to amend the Indian Penal Code, which had been introduced on 10 August in
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June 1962, one of the members of the council’s Cornmittee on National
Integration and Regionalism, Lal Bahadur Shastri, began drafting the
oath that would appear in the Sixteenth Amendment.*® The committee’s
report went to Nehru on 5 November 1962, recommending that any
‘demand for secession from the Centre be made unconstitutional’.47
Law Minister Sen introduced the amending bill in the Lok Sabha
on 21 January 1963, saying that its purpose was to give ‘appropriate powers
... 1o impose restrictions against those individuals or organizations who
want to make secession from India or disintegration of India as political
purposes for fighting elections’.*® K. Manoharan, from Madras South
constituency, called the amendment ‘ill-advised’, particularly in view of
the DMK’s ‘unqualified’ support of the war against China. The DMK’s
‘propaganda’, he said, had always been made peacefully and legally,
and its freedom of expression should not be denicd.#? Ravi Narayan
Reddy from Andhra supported him, as did Gilbert Swell from the Assam
Autonomous Districts. Putting forth an argument heard Joudly in future
years, Swell said that the root problem was over<entralization and unfair

distribution of development among the states. Government policy
fostered regionalism, he said .50

The amendment passed unanimously. It was counted a great
achievement by many, especially when, later in the year, the DMK’s
senior figure, Dr Annadurai, ‘unequivocally declared that the DMK once
and for all gave up the demand for Dravida Nadu and henceforth solidly
and sincerely stood for the sovereignty and unity of India’.®! In the
circumstances of the DMK threats of secession and Tara Singh’s “fast

the Lok Sabha. Passed on 31 August, the act was intended ‘to deal effectively with communal
and separatist tendencies’. Statesman, as quoted in ibid., 1-7 October 1961].

46 Assisting Shastri were two ministry officials, the senior being L. P. Singh, and B. S.
Raghavan. B. S. Raghavan, in an interview with the author.

The southers states’ fears of imposition of Hindi by the north were re-emeiging at
this time, and Nehru's assurances that Hindi would not be imposed were incorporated
in the Official Languages Act of 1963. See Srivastava, C. P., Lal Bahadur Shastri: A Life of
Truth in Politics, Oxford University Press, Delhi, 1995, pp. 63-5.

47 AR, 29 January-4 February 1963, p. 5017. The Southern Zonal Council unanimously
supported this view at its meeting of 30 December 1962.

48 [ ok Sabha Debates, Third Series, vol. 12, ro. 28, col. 5760.

49 Ipid., cols 5797-802.

50 [hid., col. 5813. The bill went to the Joint Committee on 22 January 1963.

51 This is either a quotation from, or a paraphrase of, a press statement by K.
Karunanidhi, DMK spokesman. It was cited in a letter to the Chairman of the Rajya
Sabha from T. K. Srinivasan, leader of the DMK Parliamentary Party.jayaprakash Narayan
Papers, Third Installment, File 12, ‘Important Correspondence of JP’, NMML.
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unto death’, the amendment with its oath may have injected sobricty
into political discourse, although separatist talk by a few legislators can
hardly have been a significant danger to national unity and integrity.
The amendment is perhaps best understood as symptomatic of a mood
in government of excessive fear for national integrity which also
encouraged the enactment of undemocratic, intellectually wrong-headed
legislation such as the Unlawful Activities (Prevention) Act, 1967. This
made puni§hable any individual’s or association’s act or words intending
or supporting ‘the cession of any part of the territory of India or the
secession’ of the same, Good faith discussion was outlawed, and A. G.
Noorani hoped the Supreme Court would strike down this ‘repressive
law’, which ‘spares the heretic only if he remains silent’.2 Assurin

national integrity by curbing freedom of expression may best havg
been characterized by the Bengali Communist MP, Hiren Mukerjee.
Govefnmem ought to deal with the forces of disintegration differently
he said, and then quoted Alexander Pope: “How small a part of tha£
human hearts endure/The part that laws or kings can cause or cure.”’53

Individual Liberty and Preventive Detention

As with other practices at the edge of democratic governance, the
government of independent India was ambivalent about preventive
det'emion, which, because it could be occasioned by or directed at
actions or speech, affected the fundamental rights both to freedom of
expression and personal liberty. Independent India had inherited the
practice from the British, who had found it convenient to employ against
those agitating for freedom.54 Between 1987 and 1939, Congress Party
governments in the provinces had repealed several preventive detention

197(5‘:&;:5“1’ A. G, India’s Constitution and Politics, Jaico Publishing House, Bombay,
:i Lok Sabha Debates, Third Series, vol. 18, no. 57, col. 18418,

As early as 1784, the East India Company Act allowed the detention of a person
iuspecled of activities or carrying on correspondence prejudicial to the peace of British
Settlements in India. The oldest preventive detention statute was the Bengal State Prisoners
Regu!a}tion of 1818. The Delence of India Acts 0f 1915 and 1939, and the Reslri(‘li(;n and
Detention Ordinance of 1944, also authorized preventive detention. See Swaroop, V.
Law o[Prwentive Detention, DLT Publications, Delhi, 1990, p. 15. For a helpfullhisuf)r'v 0;
detention, see also Iqbal, Mohammed, The Law of Preventive Detention in EnglunJ 17;1lz'a
and Pakistan, Punjab Religious Book Society, Lahore, 1955, ‘

Also Gledhill, India, p. 173; and Coupland, Reginald, Indian Politics, 1936-1942: Report

on the Comtztutumalhublem i India 3 vols Oxford U ver Slt)’ Press London 943, vol. 2
d ’ n ’
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statutes, but from independence until the Constitution’s inauguration,
Congress ministries in some dozen provinces enacted ‘Public Order’
and ‘Public Safety’ laws. Most of these empowered government to
regulate a person’s actions or movements to preventany act ‘prejudicial
to the public safety or maintenance of public order’; to impose
restrictions on a person’s freedom of expression; to extern him from
or require him to reside in an area and to report his movements to
government. Additionally, government had the broad power to ‘regulate
the conduct of the person in any manner otherwise than is covered by
the above specific provisions’.%>

There is little evidence that preventive detention either was used
against a free press or was cruelly used during this period, but it certainly
had the potential for use to curb speech as well as actions, incendiary
or not.?® And it was subject to overzealousness by possessive politicians’
and to bureaucrats’ ineptitude. For example, communists were detained
in Calcutta in February 1949 to prevent a rail strike, but the lists of
individuals proved defective. As a result several ‘socialists’ were arrested.
Nehru saw the telegraphic messages on the matter and sent a note to
the Home Ministry that ‘in matters of this kind the fullest care should
be taken,” and if the wrong persons had been arrested they should be
released.5” Preventive detention affected the Communist Party, the
Hindu Mahasabha, and the RSS more than other parties, in part due to
the latter two's alleged connections with Gandhi’s assassination.
The CPI attacked the government’s ‘grim’ record on civil liberties,
omitting acknowledgement of its own armed insurrection in South
India in the late forties and its proclaimed goal of overthrowing the
government. [t charged that the Congress government had jailed fifty

55 The act cited here is the Madhya Bharat Maintenance of Public Order Act, 1949.

Nehru saw the text of the Rajasthan Public Security Ordinance, 1949, and wrote 1o
his secretary that it went far beyond any security order he had seen. A * “prejudicial act™’
in the ordinance included bringing * “into hatred or contempt or {exciting] disaffection”’
toward any government in the country and ‘ “any minister of such government™’, With
ministers included, Nehru said, no criticism of governmental activity is permissible, which
‘seems to me to go against the basic provisions of our [draft] Constitution ...". He directed
that the state ministry's attention be drawn to the ordinance. Gopal, Selected, Works of
Nehru, vol. 15, part 1, 1993, p. 179. :

56 A, G. Noorani was to be detained several months in 1965 for his publication ‘The
Kashmir Question’.

57 Note dated 25 February 1949. Below this, Home Secretary H. V. R. lengar the next
day wrote an explanation and returned the note to Nehru: the ministry's instructions ‘made
it quite clear that only ringleaders fomenting strike ... should be arrested and detained
under Public Safety Acts’. Nehru Papers as received from M. O. Mathai, File 29, NMML.
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thousand of its political opponents between 1947 and 1950.%8 Pandit
Pant told Parliament that there were ten thousand detenus in India in
1950.59

Meanwhile, the Constituent Assembly was engaged in drafting an
article authorizing preventive detention as a means to protect all the
three strands of the seamless web. The Home Ministry under Sardar
Patel wanted strong powers of detention; his view ultimately won the
day; and, in a nice irony, the article was included among the Fundamental
Rights.50 Article 22 first provided that no person might be detained in
custody without being informed of the grounds for his or her arrest or
be denied counsel. Any such detained person had to be produced before
amagistrate within twenty-four hours, and could not be detained longer
without a magistrate’s authority. Assembly members then provided that
these general protections did not apply to individuals ‘detained under
any law providing for preventive detention’. Even the limited protection
granted—that no law could authorize preventive detention longer than
three months unless an Advisory Board (composed of persons qualified
to be high court judges) held there was cause for further detention
(Article 22(4) (a))—was not absolute. It did not apply to laws made by
Parliament prescribing the circumstances and classes of cases under
which a person might be detained for longer than three months ‘without
obtaining the opinion of an Advisory Board' (Article 22(7) (a)). Persons
held under preventive detention laws were to be told the grounds for
their detention and allowed to make representation against them unless
the arresting authority decided that disclosing the facts would be ‘against
the public interest’ (clause 6).

Gevernments and legislatures had been given a vast power virtually
free from judicial restraint and the protection of the other fundamental
rights. Although notalways misused and, in certain circumstances, even
a ‘necessary evil’, according to some, preventive detention would
increasingly stain the country’s democracy.

The central government put Article 22 to use immediately. With
the coming into force of the Constitution on 26 January 1950, a number
of existing laws providing for preventive detention lapsed or were
vulnerable to overturning as violations of the Fundamental Rights. To
keep such laws in effect, President Prasad that day issued the Preventive

58 Ghosh, Ajoy, Two Systems: A Balance Sheet, CPL, New Delhi, 1956, p. 65.

na speech supporting the extension of the Preventive Detenton Act. AR, 1-7 January
1961, p. 3717.

60 For the history of the framing of the article, see Austin, Cornerstone, pp. 101-13.
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Detention (Extension of Duration) Order.?! Nevertheless, over the next
month four high courts declared the order unconstitutional, and state
detention laws were challenged in high courts.52 And five hundred
Communist detenus in Calcutta were due for release on 26 February
because they then would have been held lenger than three months
without a review of their detentions by an Advisory Board. On 22
February, Home Secretary H. V. R. Iengar drafted a note for the cabinet
in his own hand and sent a copy to Law Secretary K. V. K. Sundaram for
review. Central legislation on preventive detention is urgently needed,
lengar wrote, because none of the states’ laws that provided for
detention, excepting Bengal’s, had an advisory board. Moreover, state
laws were under attack in the high courts and detenus were being
released. He proposed that a preventive detention bill be enacted under
jtems 9 and 3 of the Union and Concurrent lists.5® On 24 February, the
full cabinet, plus Attorney General M. C. Sewlvad, approved the
introduction of the bill. The next day—the day before the communists
would have been released—Parliament, in a special Saturday session,
passed it unanimously.54

Advocating the bill in Parliament, Patel and Nehru showed ‘contri-

6! The order was made under Article 373 of the Constitution, which provided that
until Parliament passed a preventive detention bill under Article 22, or a year had expired,
the President could make an order as though it were an act of Parliament.

62 For much of what follows in these paragraphs, the author is indebted to Bayley,
David H., Preventive Detention in India, Firma K, L. Mukhopadhyay, Calcutta, 1962, and to

Swaroop, Preventive Detention.
The order was overturned in: the Bihar High Court (Brameshwar Prasad v The State of

Bihar, AIR 1950 Patna 265); the Bengal High Court (Sunil Kumar Bose v The West Bengal
Government AIR 1950 Calcutta 274): the Orissa High Court { Prahalad Jena v State of Orissa
AIR 1950 Orissa 157); and the Hyderabad High Court (Skowkat-un-missa Begum v State of
Hyderabad AIR 1950 Hyderabad 20). Swaroop, Preventive Detention, p. 17.

63 Ministry of Law, GOI, File F11-VI/50 L., NAL

Item 9 of the Union List: ‘Preventive detention for reasons connected with Defence,
Foreign Affairs, or the security of India; persons subjected to such detention’. [tem 3 of
the Concurrent List reads: ‘Preventive detention for reasons connected with the security
of a State, the maintenance of public order, or the maintenance of supplies and services
essential to the commurity; persons subjected to such detention’. These entries on the
legislative lists are analogous 1o entries on the legislative lists in the 1935 Government of
India Act.

64 Ihid. At a meeting of Congress leaders at the time, T. T. Krishnamachari recalled
that he had warned that certain clauses of the bill ‘would be shot down by the Supreme
Court'. Patel demurred, citing Setalvad’s opinion. Krishnamachari responded, ‘I am
here as 2 Member of Parliament, and if you ask me, I think it will be shot down. It was
very funny. Jawaharlal kept quiet.” T. T. Krishnamachari Oral History Transcript, p. 46,
NMML.
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tion’ because it was ‘repugnant to the ideal of a free and democratic
goverrlnlent’.65 ~Nehru just did not like the bill, recalled T. T
Krishnamachari.%6 Patel spoke of his sleepless nights before introduc;
ing the bill and defended it as necessary ‘where the very basis of law is
sought to be undermined and attempts are made to create a state of
affairs in which ... “men would not be men and law would not be law”’
The bill was directed against no ideology or party, he said, but againsi
those who ‘make it impossible for normal government based on law to
function’. Members should think of the ‘liberties of the millions of
persons threatened by the activities of the individuals whose liberties
we have curtailed ...".%7 Patel added, *“We want to protect and defend
civil liberties, but I hate criminal liberties.”” One of the bill’s critics
H. V. Kamath, advised that one of the bill’s parts (section 14) probably,
would be ruled unconstitutional, for how could the courts determine
whether a detention was unconstitutional if it could not examine the
grounds for the detention. Parliament heard the Attorney General
Setalvad’s rebuttal, and Kamath’s amendments to the section were voted
down.59

The Actauthorized detention of persons acting prejudicially toward
the defence and security of India, relations with foreign pow/ers, and
the maintenance of public order and essential supplies and services.
Detenus were to be given the grounds for the order, unless it was against
the pgblic interest to disclose them; they were allowed to make repre-
sentation against them; and the grounds and any representations by

65 Bayley, Preventive Detention, p. 12,

86 T. T. Krishnamachari Oral History Transcript, p. 12.
. Nehru several times in his letters enjoined the chief ministers to be careful in
}mplemcming preventive detention laws, making clear his view that they were directed at
.mdividuals causing disruption and not against ideology as such, including communist
ideology. He also thought it ‘very necessary that we should not mix up the labour questions
with other questions of public order’. lflegal strikes and disrespect of law by labour unions
might result from curtailment of liberties. He thought the 1947 Industrial Disputes Act
contained sufficient safeguards ‘to ensure that essential services function uninterruptedly’
Letter of 1 March 1950, NLTCM, vol, 2, p- 50. .

Yet Nehru also agreed with the opinion of the chief ministers, in their August 1950
corTference, that preventive detention could be used against persons interfering with the
maintenance of essential services and supplies, including black marketeers and hoarders.
Nehru thought using detention in such instances would act as ‘a powerful deterrent’
Letters of 26 August and 14 September 1950, ibid., pp. 177-8, 193-4, l

67 Parliamentary Debates as cited in Bayley, Preventive Detention p. 12

8 Hindustan Times, 26 February 1950. ’

69 Bayley, Preventive Detention, pp. 16-17.
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the detenu were to be placed before an advisory board (two high court
judges or persons qualified to be such), which was to give its opinion
whether there had been sufficient cause for the detention. Except, that
for detentions relating to the defence and security of India, relations
with foreign powers, the security of ‘a state’, and the maintenance of
public order, persons could be detained for up to a year without ob-
taining an advisory board’s view. Disclosure to a court of the grounds
for the detention and any representation by a detenu was prohibited
by section 14 of the bill.”® The Act contained no language dirccting
government to abide by an advisory board’s decision. Whether an in-
tentional or accidental omission, this was changed in the 1951 exten-
sion of the Act, something the government then hailed as a great im-
provement.

The Act was challenged in the celebrated Gopalan case of 1950, in
which freedom of expression and personal liberty were joined in the
first Fundamental Rights case to reach the Supreme Court. A Kerala
native, member of the Congress Socialist Party in the thirties, and by
1951 president of the Communist Party’s All-India Kisan Sabha, A. K.
Gopalan had been in and outofjail since 1947, allegedly for threatening
the police in a speech and otherwise speaking his mind. Each time the
conviction had been set aside.”! After having been detained again,
Gopalan was detained further under the Preventive Detention Act of
1950, He appealed directly to the Supreme Court under Article 32 for
a writ of habeas corpus, claiming that his fundamental rights to freedom
of speech and expression and to travel freely in India (Article 19(1) (a),
and (d)) had been violated; that he had been deprived of liberty other
than by ‘procedure established by law’ (Article 21); and that his

detention under Article 92 was in bad faith.”?

70 preventive Detention Act, 1950, Bill No. 12 of 1950.

It was a punishable offence to disclose such information without state or central
governiment asseut.

71 On one occasion, the future Chief Justice of India, K. Subba Rao, then with the
Madras High Court, dismissed the case on the ground that the magistrate had paid
insufficient attention to the major question involved. A. K. Gopalan v District Magistrate,
Malabar AIR 1949 Madras 596ff. Gopalan then had been detained under the Madras
Maintenance of Public Order Act, 1947.

24 K Gopalan v The State of Madras. 1950 (1) SCR 88ff. Decision on 19 May 1950.

Each judge wrote a separate opinion. The majority of four consisted of Chief Justice
Harilal Kania, Patanjali Sastri, B. K. Mukherjea, and 5. R. Das. The two other judges were
Saiyid Fazl Ali and M. C. Mahajan. M. K. Nambiyar defended Gopalan. The government’s
advocates were K. Rajah Aiyar, Advocate General of Madras, and M. C. Setalvad, Attorney
General of India.
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The Supreme Court declined to rule on the latter contention
because itdid not know the grounds for the detention because Gopalan
had been denied them. Four judges of the six-judge bench upheld the
detention, but,as H. V. Kamath had predicted, all six struck down section
14 of the Act. This, they said, contravened Article 22(5), which provided
that the grounds for detention should be given to detenus. Justice
Mahajan commented that Section 14 ‘is in the nature of an iron curtain
around the acts of authority making the order of preventive detention’.
The majority held that freedom of expression did not arise directly as
an issue because no legislation restricting it was involved in the case,
nor was it germane that punitive detention might result in the
abridgement of the freedoms in Article 19.73 Judges Fazl Ali and
Mahajan held the detention illegal on the ground that Section 12 of
the Act (under which a detenu could be held up to a year without an
advisory board’s review) and Section 14 were unconstitutional because
they violated Article 22 itself. Article 22 had become, so to speak, a law
unto itself, they said.”

The Actand the Supreme Court’s ruling on it aroused apprehensions.
The Times of India was concerned by the ‘notes of hesitancy’ in the
opinions upholding the act.” The Statesman said that the public
probably supported the legislation, but it ought not to be used ‘merely
to promote the convenience of officials’. The conduct of some detaining
officials had been such that ‘investigation by higher authority’ was

For a brief analysis of the case, see Bayley, Preventive Detention, pp. 40-3, and Seervat,
Constitutional Law, vol. 1, ch. 10.

731950 (1) SCR 89.

The majority also held that the freedom to move freely throughout India (Article
19(1) (d)) applied only to a free person and not to a person under detention. Justice
Mukhegea, commenting on an issue that would appear in many future habeus corpus
cases, said that the word ‘law’ in Article 21 meant state-made law and did not mean the
principles of justice. Gopalan had argued that ‘law’ in this article included substantive
due process and, at least, procedural due process, another contention the judges refused
to accept.

74 Within a few days of this ruling, the Court heard and reserved orders on seventeen
other petitions from detenus who had challenged their detention on the basis of section
14 being struck down. But the Court upheld the detention of N. B. Khare, president of
the Hindu Mahasabha, who had been externed from Punjab under the East Punjab Public
Safery Act, on the ground that the Act gave a District Magistrate authority to pass such an
order on his subjective satisfaction. Times of India, 27 May 1950.

75 Issue of 28 May 1950. In this and in an editorial on 31 May, the paper regretted the
absence of unanimity in the Court's decisions, which detracted from the court’s authority
and ‘causes bewilderment and consternation in the public mind’.
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suppression of communism’, said Home Minister K. N. Katju, who had
succeeded Rajagopalachari, adding that ‘I am not talking of communists
... they are my great and dear friends.” Home Minister G. B. Pant in
1960, called the act necessary to ‘“preserve democracy”’ when the
country was faced with satyagraha, which led to ‘“violence and
disruption””’ whether so intended or not.%6

The critics of all these laws attacked them as brutal, barbarous, and
repugnant to democracy. They opposed the power to detain preventively
being given to district magistrates, who were deemed to be untrustwor-
thy.8” The Act ‘is a confession that the government in power cannot
govern with rules of law ... but must have arbitary powers to imprison
people on suspicion’, said a statement issued by the All-India Civil
Liberties Council.88 Their suggestions that detention be limited to the
defence of India or to parts of the country were rejected. Alterations in
succeeding Acts made them slightly more favourable to detenus.

n

Preventive Detention Act] works as an engine of oppression in many cases. To suppress a
few anti-social elements, a large number of anti-social persons are being created.’ Letter
of 27 May 1952, Hare Krushna Mahtab Papers, K. N. Katju File, NMML.

86 AR, 1-7 January 1961, p. 3717. The renewal of the Act in 1957 had permitted
Jammu and Kashmir to enactits own preventive detention law. Previous acts had explicity
exempted Jammu and Kashmir from their reach. State governments had all along been
empowered to pass their own preventive detention laws under item 3 of the Concurrent
List. But such laws were to contain at least the safeguards in the central act, thus giving
some uniformity to state legislation and uniform protection—to the extent that the
‘protections’ were genuinely applied—to detenus throughout the country. Bayley,
Preventive Detention, p. 22.

Parliament enacted legislation in 1955 that, although notstrictly speaking authorizing
preventive detention, nonetheless was drastic. The Armed Forces (Special Powers) Act,
1955, authorized governors to declare an area ‘disturbed’ and order the use of the armed
forces ‘in aid of civil power’. Once an area had been declared ‘disturbed’, commissioned
and non-commissioned officers were authorized to warn and then shoot to kill, to arrest
without warrant anyone committing or about to commit a cognizable offence, and to
enter and search without a warrant. No legal proceeding against any officer involved
could be instituted without central government sanction. The 1955 Actapplied to Assam
and Manipur and later was extended to other states as they were formed in the Northeast.
This act was replicated in the Punjab and elsewhere in later years.

87 [tshould be understood thatarrest under a preventive detention law is an executive
action, not one taken within the criminal justice system. The detenu does not come into
contact with the judicial system until his case goes to the Advisory Board.

88 The Indian Civil Liberties Bulletin, no. 35, August 1952, p. 152. Jayaprakash Narayan
Papers, NMML. Both this Bulletin and that dated September were lengthy and carried
legal analyses, reports of individual detention cases, reports of parliamenmry debates,
and descriptions of relevant law in other countries. The council’s president was the
prominent advocate P. R. Das who will be met again in forthcoming chapters.
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Preventve Detention During An Emergency

The central and state government’s existing powers of preventive
detention paled compared with the massive authority to detain and
otherwise to curtail liberty and the Fundamental Rights that came with
the proclamation of India’s first national emergency by President
Radhakrishnan on 26 October 1962. Six days previously, newspapers
had reported a ‘massive attack’ by Chinese troops across the MacMahon
Line, India’s northeast frontier with Tibet. Reports from the front grew
steadily worse in ensuing days, creating near panic in New Delhi. The
nation felt itself in crisis. Prime Minister Nehru, in a radio broadcast
on 22 October, summoned the nation to * “gird up its loins” ' to oppose
“*a powerful and unscrupulous opponent”’. The President followed
his emergency proclamation (under Article 352) by promulgating The
Defence of India Ordinance and a subsequent ordinance. Invoking
Article 359 he suspended the right to move the courts for the
enforcement of Fundamental Rights Articles 21 and 22, with the
former’s protections for life and liberty and the latter’s limited
protection for detenus. On 7 November, the government issued 156
‘rules’, named the Defence of India Rules (DIR), under the Defence of
India Act (DIA) proclaimed by the first ordinance. On 11 November,
the President suspended a third fundamental right, equality before,
and equal protection of, the law (Article 14).89

These measures enormously strengthened the government’s power
to curtail civil liberties and to regulate citizens’ affairs. The first of the
two 1962 ordinances empowered the government to make rules for
securing the defence of India, public safety, public order, the efficient
conduct of military operations, and supplies and services essential to
the life of the community. Under the Defence of India Rules, the
government could arrest and try persons contravening them in order
to prevent tampering with the loyalty of persons entering the service of

89 The Constitution’s ‘Emergency Provisions® are in Part XVIII of the Constitution
and empower the President to declare a state of emergency if satisfied that a ‘grave
emergency’ exists that threatens ‘the security of India’ or any part of it from ‘war or
external aggression or internal disturbances’ (Article 352). Such proclamations have to
be endorsed by Parliament. Under an emergency, the central government and Parliament
may govern the states directly, the freedoms of Article 19 shall not restrict government
action, and the President may suspend, collectively or individually, the right to tove the
courts for enforcement of the Fuudainental Rights. Two articles of the emergency
provisions authorize the President to take over administration of a state. Called ‘President’s
Rule’, this will be discussed in later chapters along with the cenuralizing characteristics of
the emergency provisions.
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the government and spreading false reports ‘likely to cause disaffection
or alarm ... or hatred between different classes of the people of India’,
and to ensure the protection of ports, railways, and so on (48 items).%0

The ordinance also continued in force the Official Secrets Act of
1923 and provided for the constituting of three-person tribunals to hear
cases, which could ‘take cognizance of offences without the accused
being committed to it for trial’. An individual sentenced by a Special
Tribuna! to death or life imprisonment might appeal to the appropriate
high court, but there could be no appeals on other grounds. Finally, no
order made or power conferred by the ordinance could be questioned
in any court and there could be no legal proceeding against any person
for actions under the ordinance if done ‘in good faith’.°! The second,
amending, ordinance empowered government to detain persons on
any grounds it deemed reasonable to prevent them from the ‘prejudicial
acts enumerated carlier and to make persons reside in, or refrain from
residing in, geographical areas.”? The 1955 Essential Commodities Act
and the 1950 Preventive Detention Act (still in force, as renewed) further
contributed to the assemblage of massive government authority. The
two houses of Parliament unrestrainedly approved the proclamation of
emergencyon 13 and 14 November, and the Defence of India Act (DIA)
replaced the two ordinances on 12 December.

Nationalistic response to the war was great. Women contributed their
gold jewellery. The CPI said that Chinese withdrawal must precede
negotiations on the border dispute.?® Nehru formed the National Defence

% The first ordinance and the rules issued under it closely resembled the 1939 Defence
of India Act, which the Governor General proclaimed on 19 September 1939, the ‘British
Empire [having] declared war against Germany' on 3 September, and Defence of India
Rules which he issued under his power to promulgate ordinances with the force of
legislative acts (see section 72 of the Government of India Act, 1935). Section 102 of this
Act also empowered the Governor General to proclaim a state of emergency if ‘a grave
emergency exists whereby the security of India is threatened by war’.

For the text and analysis of the 1939 Act, see Kamat, A. N,, The Defence of India Act,
1939, and the Rules Made Thereunder, Hindmata Printing House, Dharwar, 1944. Also, Prasad,
S. and B. N. Mehrotra, Defence of India Laws and Rules, 4 vols, Law Publishers, Allahabad,
1963.

91 Sections 32 and 34 of the ordinance.

92 The Defence of India (Amendment) Ordinance, 1962, section 2, adding a new
clause 13A after clause 13 of the first ordinance,

93 Several communist leaders were detained for alleged pro-Chinese sympathies,
and some of them became members of the China-leaning Communist Party of India
(Marxist) when it split from the Communist Party of India in 1964. Hereafter the CPI
(M), as it is typically referred to, will be designated the CPM.
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Council to advise on the war effort and to reinforce the national will.
President Radhakrishnan was patron and Indira Gandhi chairperson of
the Citizens’ Central Council, established to encourage and coordinate
citizens’ efforts.

With the unilateral withdrawal of Chinese forces on 21 December,
patriotic spirit did not wane, but criticism of the suspension of civil
liberties flared. Rajagopalachari, now a Swatantra Party leader, on 24
December 1962 said that the continuance of the eme;gency and the
powers of the DIA in light of the withdrawal created a ‘crisis of
democracy’.%* The Jana Sangh said the Congress slogan of ‘ “one nation,
one party and one leader” smacked of fascist tendencies’.9 By July 1963,
the CPI was calling the emergency ‘“an instrument of intimidation of
the masses ... directed against the people’s movement”' 96 The Bar
Association of India published a booklet, Parliament: Emergency and
PersonalFreedom—Opinions of Jurists, in which former Attorney General
M. C. Setalvad, N. C. Chatterjee, and others argued that preventive
detention infringed civil liberties.97

The government disagreed and in October 1963 extended the
emergency for another three years.?8 Responding to loud criticism, the
Home Minister asserted that government was not using preventive
detention for political purposes and that since the emergency only 1,323
persons had been detained and only 282 of these remained in custody.%
But the government continued to use the Defence of India Act and Rules
in preference to the stillin-force Preventive Detention Act of 1950, Some
seven hundred ‘left communists” were detained at the end of 1964,
supposedly because the government believed an uprising was imminent.
During elections in Kerala in 1965, twenty-cight of these individuals

94 Times of India, quoted in AR, 15-21 January 19683, p. 4991.
95 AR, 29 January-4 February 1963, p. 5018,
9 From a resolution passed at the meeting of the National Council in New Delhi,

June 27-July 2. AR, 23-29 July 1963, p. 5320.

%7 Setalvad, M. C. etal., Parliament: Emergency and Personal Freedom—Opinions of furists,
Bar Association of India, New Delhi, 1963.

The contributors were: M. C. Setalvad, A. V. Visvanatha Sastri, N. C. Chatterjee, M. K.
Nambiyar, Sarjoo Prasad, A. S. R. Chari and C. B. Agarwala. See also Koppell, G. O, ‘The
Emergency, The Courts and Indian Democracy’, in JILI, vol. 8, no. 3, 1966, pp. 287-337.

98 Statesman, as reported in AR, 8-14 January 1964, p. 5608.

99 Ibid. Dissatisfactions among members of Parliament caused the government to
allow to lapse on 28 April 1964 the Constitution (Eighteenth Amendment) Bill, which
Law Minister A, K. Sen had introduced on 24 April. This would have exempted the
government from suits arising from the emergency. Ibid. For the legislative history of the
bill and its text, see Constitution Amendment in India, pp. 170, 379.
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(including A. K. Gopalan) won seats in the legislative assembly while
detained. There were detentions under the DIA during the 1965 language
riots in Madras. The war scare with Pakistan in the spring of 1965 and
actual war that autumn caused government to employ the DIA yet again.

With the Tashkent Agreement of January 1966 having ended the
war with Pakistan, Setalvad, Chatterjee, and members of Parliament
renewed their campaign to revoke the DIA and the 1962 emergency
proclamation. They were joined by the CP], the Jana Sangh, and the
PSP. That March, thirty-four eminent individuals led by former Chief
Justices of India M. C. Mahajan, S. R. Das, and B. P. Sinha sent an open
letter to the President and Prime Minister saying that the moment was
‘opportune’ to ‘restore to our democracy its true stature by makir}g it
possible for the citizen to exercise his basic rights’.loo Making accusations
that often would be heard in later years, the letter said that the DIR
‘had been used ... not for the purpose of the defence of the country
but for collateral purposes ... used ... in substitution of ordinary law ...

used ... (against] ordinary criminals against whom conviction was

A . L y 101
difficult to obtain in ordinary criminal courts 1

The government was undecided, first giving an assurance that
preventive detention under the emergency powers would be used on.ly
in border areas,!92 then announcing that the emergency might end in
July 1967, only to announce in June 1967 that it would be cor}%i;lued
indefinitely ‘“in the interests of national security and defence” . ‘ The
emergency lapsed on 31 December 1967 when the government did not

100 pyosident and Prime Minister Must Revoke Emergency, Restore Fundamental Rights: Appeal
By All Former Chief Justices of India and Leading Citizens, Communist Party Parli'amemary
Group, Communist Party of Incia, New Delhi, 1966, p. 5. Among those wh.o 51gnedAthe
appeal, in addition to the former chiefjustices, were five former high cogrLJudges, elg}.n
editors of major newspapers, the vice<hancellors of five major universme.s, and public
figures such as K. M. Munshi, H. N. Kunzru, Mulk Raj Anand, N, C. Chatterjee, and M. C.
Setalvad. '

101 ypid,, pp. 2-3. The authors quoted a judge who said that detention orders would
not have been *“more arbitrary and oppressive ... [if] ours was a police state, and we had
never heard of democracy and the rule of law™’.

102 Home Minister G. L. Nanda’s statement in Parliament. Nanda added *“As some
of these powers will not be available once the proclamatiox? of Emergency m revoked,
and since it is not possible under the Constitution to h.mil the operation of the
proclamation to certain parts of the country, the proclamation should not be revoked
for the present”’. Hindustan Times, 28 April 1966.

The Assam language riots of 1960 had also evoked talk of the need to change the

Constitution to permit declaration of an emergency only in a part of the country. This

was done through the Forty-second Amendment in 1976 (see ch. 17). - '
103 AR 93-99 [uly 1967, p. 7823. Y. B. Chavan was then Home Minister. He cited
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seek its renewal, reportedly because of dissension within the Congress
and doubts about having sufficient votes to assure its re-enactment.}04
The 1950 Preventive Detention Act would lapse in 1969, apparently for
the same reasons, but, as will be seen in parts II and III, the country
would not long be spared preventive detention or imposition of an
emergency.

Preventive detention had had seductive charms for ihe executive
branch, as the former chief justices’ letter had pointed out. Although
perhaps a ‘necessary evil’, as some believed, in certain political situa-
tions and when witness intimidation made impossible convictions of
well-known criminals, it easily became a crutch whose over-use produced
notonly injustice to individuals but also atrophy in police investigatory
and prosecutorial skills—hazards that would intensify over time. An-
other motivation for detention’s over-use may be named ‘executive con-
venience’. [tis easier than the arduous, and chancy, process of trying to
convict economic or political offenders. These former chief justices
of India found themselves, as would many jurists and citizens after
them, ‘rudely disturbed’ that the ‘continuous exercise of the very wide
powers ... is likely to make ... the ... authorities insensitive ... to the
freedom of Indian citizens ... and pose a serious threat’ to the country’s
democracy.105

disquieting conditions in the Northeast and said the emergency powers would not be
exercised in the rest of the country.

194 Meanwhile, however, the central government had enacted legislation giving it
and several state governments extraordinary powers—although all of these did not provide
for preventive derention—such as the Assam Disturbed Areas Act, the Armed Forces
(Special Powers) Act, the Unlawful Activities (Prevention) Ordinance, and ordinances
strengthening the Essential Commodities and Essential Services Acts.

195 In G. Sadanand v State of Kerala 1996 (3) SCR 599. See also p. 595.

The danger to democracy and to individual liberty was all the greater because judges,
Jjurists and lawyers were in a tangle over the citizen's right to habeas corpus during an
emergency, as the Bar Association acknowledged in Parliament. Emergency and Personal
Freedom. Under Article 359, the President may, during an emergency, suspend the right
granted by Articles 32 and 226 to move the courts for a writ of habeas corpus. The issue
would re-emerge a decade hence in the famous Habeas Corpus case (ch. 15).

Former Attorney General Setalvad, for example, argued that although the ‘freedoms’
under Article 19 were not suspended during an emergency, the right to move the courts
for their enforcement was. Yet the suspension of the right to a writ did not suspend the
writ itself, which would be ‘issued as a matter of course’, whereupon the court would
decide ‘whether the party applying is denied the right of proceeding any further with it’,
Parliameni: Emergency, p. 5.

As though this argument were not sufficiently opaque, Setalvad seemed to dilute his
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position furither when he added that all governments during times of emergency have
given ‘even a strained construction to legislation’ to uphold executive powers. Ibid,, p. 9.
Editorials in the Indian Expressand in the Times of India, commenting on the opinions in
the booklet, said that the Fundamental Rights of the Constitution should be treated as
truly fundamental and their suspension was not warranted unless there were a genuine
emergency, which, in the spring of 1963, there was not. Ibid., appendices 1T and IIL

Judicial rulings clarified the matier only partially. Detenus had been released by the
Allahabad High Court when granting pleas made on the same grounds as those found
wanting by the Punjab and Bombay High Courts. The Supreme Ceurt, when hearing the
combined appeals of twentyssix detenus whose pleas had been rejected in the Punjab
and Bombay High Courts, on 2 September 1963 upheld the government’s authority to
suspend enforcement of the Fundamental Rights. The case took its name, Makkan Singh’s
case, from one of Punjab’s detenus. Makkan Singh Tarsikka v State of Punjab 1964 (4) SCR
797ff; also AIR 1964 SC 3811F. The bench consisted of Justices P. B. Gajendragadkar, A. K.
Sarkar, K. Subba Rao, K. N. Wanchoo, M. Hidayatullah, K. C. Das Gupta and J. C. Shah.
Gajendragadkar gave the majority opinion for himself and judges Sarkar, Wanchoo,
Hidayatullah, Das Gupta , and Shah. Subba Rao dissented.

The opinion said ‘we will have to give effect to the plain words of Article 359 (1) and
the Presidential Order issued under it,” because ‘the democratic faith in the inviolable
character of individual Jiberty and {reedom and the majesty of the law which sustains it
must ultimately be governed by the Constitution itself.” AIR 1964 SC 404. But this majority
also ruled that there were avenues for challenging preventive detention. The Criminal
Procedure Code both provided for preventive detention and that @ high court could
release a person illegally or improperly detained. (Section 491 (1) (b} in the 1923 version,
then in force.) Thus a writ of habeas corpus was no longer ‘a matter of common Jaw’ but
‘a statutory right’ existing outside the Constitution. AIR 1964 SC 896. An individual could
challenge his detention on the ground that it was in bad faith, but he would have to
prove this. A detenu could also claim that his detention ‘suffers from the vice of excessive
delegation’. Gajendragadkar’s opinion, ibid., p. 400.

For the plaintiffs, M. C. Setalvad led a battery of some seventy lawyers including N. C.
Chatterjee, Sarjoo Prasad, A. S. R. Chari, R. K. Garg, and Ashoke Desai. (R, K. Garg
interview with the author.)

In two other cases, the Supreme Court enunciated principles supporting the right to
habeas corpus. The order of the President “does not form a bar to all applications for
release from detention under the [Defense of India} Act or [the Defense of India] Rules’,

ruled Judge A. K. Sarkar in 1966. Dr Ram Manohar Lohia v State of Bihar, 1966 (1) SCR
709¢f. Case decided on 7 September 1966. A detenu can urge statutory safeguards in his
own support, and if the court is satisfied that the impugned order suffers ‘from serious
infirmides, then detention can be set aside, said Justlice Gajendragadkar in Sadanand v
State of Kerala, . 590.

Chapter 3

THE SOCIAL REVOLUTION AND
THE FIRST AMENDMENT

Rajendra Prasad and Sarvepalli Radhakrishnan agreed. Said President

Prasad, the government’s aim is ‘to end poverty ... to abolish distinction
and exploitation’. Vice-President Radhakrishnan called ‘for the removal
of all social disabilities ... of man-made inequalities and injustices and
[to] provide for all equality of opportunity’.’ K. Santhanam brought
together the strands of the seamless web in an article in the Hindustan
Times. The meaning of the social revolution, he wrote, was to get India
‘out of medievalism based on birth, religion, custom and community
and reconstruct her social structure on modern foundations of law,
individual merit, and secular education’.2

But conundrums lay in wait, as they did when provisions in the

' Fundamental Rights allowed personal conduct that seemed to endanger

political stability and national unity and integrity. Demands of the
social revolutionary strand of the seamless web would run head-on into
other provisions in the Rights chapter with, additionally, critical
implications for the democracy strand. The Supreme Court ruled
unconstitutional government legislation and rules changing property
relations and removing the ‘man-made inequalities’ of which Vice-President
Radhakrishnan had spoken. Remedy again was sought in amending
the Constitution.

At the heart of the confrontation were issues crucial in any democracy,
and especially in India’s, with its hierarchical social system, its
predominantly agricultural economy, and its vital interest in the
seamlessness of the web: individual interest against the national interest;
one individual’s rights against another’s; government’s role in reforming
society; and conflicts between ‘law’ and ‘justice’. What was to be the
Judiciary’s share in ““ordering the life of a progressive people™? (See

1 For Prasad, see CAD, vol. 5, no. 1, p. 2. For Radhakrshnan, who then was Vice-
President, see Radhakrishnan, Occasional Speeches and Writings, Ministry of Information
and Broadcasting, GOI, New Delhi, 1956, p. 362,

2 Issue dated 8 September 1946.
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chapter 5.) Other than freedom of speech, the specific issues addressed
in the First Amendment were the individual’s right to enjoy his property
versus government’s authority to take it under its ‘police power’ or for
social revolutionary purposes, and the subordinate issue of any
compensation due for the taking; and one individual's constitutional
right to protection against discrimination and to equality under t}?e
law versus another’s right—because of his or her ‘backward’ status in
society—to special opportunity in access to education and employ'ment.
This chapter wiil discuss the First Amendment’s provisions rélat.mg to
property, focusing on agricultural property and the nationahzapon of
commercial and industrial property. The chapter concludes with the
amendment’s provisions relating to special treatment for disadvantaged
citizens.

The Background

The Congress having been both the party of independence and of
the social revolution, it was inevitable that constitutional government
in India would be social revolutionary and socialist. Gandhi had
made insistent efforts to end untouchability and other forms of
discrimination. Sardar Patel and Rajendra Prasad had helped. him
lead satyagrahas for peasant rights. Nehru, whom Gandhi anointed
his heir, was,.as he said of himself in 1929, a ‘“socialist and a
republican”’.3 Such views were widely held. The party in its .1928
‘Nehru Report’ declared its dedication to the fundamental rights
well known in England and the United States and added others such
as protection of minority, language, and educational rights, and
freedom of conscience and religion.* The content of the party’s
socialism became clear in its 1931 Karachi Resolution. Among other
things, it said that ‘key industries and services, mineral resources,
railways, waterways [and] shipping’ were to be government c'ontro‘lleid,
and the government was to safeguard the interests of ‘mdgsmal
workers’ and women and children.’ The resolution called unspecifically

3 Cited in Nanda, B. R., Jawaharlal Nehru, Oxford University Press, Delhi, 1995, p.

185. ' . ‘
4 Report of a Commiltee to Determine Principles of the Constitution for India, All Parties
Conference, 1928, pp. 89-90. This was the so-called Nehru Report, named after Motilal,

Jawaharlal’s father. ) ) ‘
5 'Resolution on Fundamental Rights and Economic and Social Change’, Report of

the 451k Indian National Congress, AICC, Bombay, 1931, pp. 139-41.
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for land tenure reform, treating the issue gingerly in line with Gandhi’s
policy of a unified cffort against British rule unhindered by intra-
party conflicts. Others in the party, like the Congress Socialists, were
not so restrained. The Congress Socialist Party— formed in 1934, of
which Nehru was a supportive non-member—had no such inhibitions.
Among its objectives were the ‘elimination of princes and landlords
and all other classes of exploiters without compensation’ and
‘redistribution of land to peasants’.®

The social revolution was put at the top of the national agenda by
the Constituent Assembly when itadopted the Objectives Resolution,
which called for social, economic, and political justice, and equality
of status, opportunity, and before the law for all people. The Directive
Principles of State Policy would make explicit the ‘socialist’, as well as
the social revolutionary, content of the Constitution.

The Planning Commission was established, with Nehru at its head,
within a month of the Constitution’s inauguration, to determine ‘the
machinery’ for implementing the Directive Principles, and to. assess
national resources and plan for their effective and balanced use.” The
government’s Industrial Policy Resolution of 1948 said that ‘the
equitable distribution of wealth, not the distribution of poverty’ should
be the criterion for government participation in industry and for
‘the conditions in which private enterprise should be allowed to
operate’. Government would be ‘exclusively responsible ... [for] new
undertakings’ in areas like coal and steel, it would plan for and regulate

8 The Karachi Resolution limited itself to calling for rent reduction for tenants. The
party’s position in 1934 was that it did not contemplate confiscation of private property
without cause or compensation. There was to be no *“class war”". Bandyopadhyaya, J.,
The Congress and Democratic Socialism, Indian National Congress, New Delhi, 1968, p. 4.
Congress provincial ministries formed in 1987 did not attempt zamindari abolition,
although there was much talk of it, according to K. N. Katju, then Agriculture Minister in
the United Provinces. K. N. Katju Oral History Transcript, NMML.

For the Congress Socialist agenda, see the All India Congress Socialist Party Programme,
published by M. R. Masani for the party, Bombay, 1937. The quotes are from ibid., p. 7.
Among the party’s members who continued to be prominent after the Constitution was
inaugurated were Jayaprakash Narayan, Masani, E. M. S, Namhboodiripad, Sampuranand,
Narenda Deva, Achyut Patwardhan, Ram Manohar Lohia, Ashoka Mehta, and Naba
Krushna Choudhary.

7 ‘Resolution (Planning)’, published by the Cabinet Secretariatin the Gazette of India
Extraordinary, 15 March 1950. Text given in Report: Commission on Centre-State Relations
(hereafter Sarkaria Report), 2 vols, Government of India Press, New Delhi, 1988, vol. 1, p-
391. Foran invaluable source on the Planning Commission, sec Frankel, Political Economy,
throughout.
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eighteen other items; and government had the right to acquire existing
industrial undertakings.?

The predilection for socialism came to many in the national
leadership from their personal backgrounds and from their beliefin
the indissoluble linkage between social revolution and democracy.
Socialism was thought the antithesis of imperialism, at once its enemy
and remedy. Nehru, among others, believed capitalism to be in decline,
a victim of itself, exhausted by two world wars and therefore unfit to
be a means to restructure India. Many Indian leaders had studied in
England and been influenced by Harold Laski’s view that ‘political
equality ... is never real unless it is accompanied by virtual economic
equality’. Most of the upper class leaders of the independence movement
locked down on industrialists and persons ‘in trade’, much as did their
English class-conscious counterparts. Many leaders of the independence
movement disdained the industrialists for their typically weak support
for the independence movement and the merchants and shopkeepers
for their reputations as exploiters—as moneylenders, manipulators of
commodity prices, and food adulterers. None of them, and tew members

-of government during the Nehru years, had personal experience in
commerce or industry. The belief was common in society that wealth
most likely was ill-gotten.? Zamindars and other large landholders
had few friends even among those who espoused their right to greater
compensation. Many of these owed their titles to property to the

B Resotution om Industrial Policy, Ministy of Information and Broadcasting, GOI, New
Delhi, 6 April 1948. The Indusuies (Development and Control) Bill, 1949, gave the
resolution legistative force. And the Indian Companies {Amendment) Bill, 1951, ensured
government control over the composition of boards of directors of private companies,
the selection of ‘managing agents’, and other company affairs.

The 1956 Industrial Policy Resolution went further. After reaffirming the 1948
resolution and the 1954 ‘socialist pattern of saciety’ resolution, it divided industries into
three categories, one of which comprised industries that were to be ‘progressively State-
owned’—in other words, nationalized.

9 P N. Haksar is instructive on this and related cultural aspects. See Haksar, P. N.,
Premonitions, Interpress, Bombay, 1979, p. 139,

Also, indusirialists, the large commercial houses, and the banks were thougit by the
socialist-minded—with more than a litde justification—to he monopolistic. "The
outstanding characteristic of our economy, as it has developed, is the controt of industry
in a few hands,” wrote Ashoka Mehta. Mehta, Ashoka Who Owns India, Chedana Prakashan
Ltd., Hyderabad, 1950, p. 2.

Mehta then provides the data and describes the role of ‘managing agents’ who
managed companies for owners, often with litde regard for the aconomic health of the
factories, mines, etc. under their control. During the late sixties and seventies, the
‘managing agency system’ would be severely atacked and weakened.
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misguided British ‘Permanent Settlement’ and other arrangements
They commonly were seen as exploiters of tenants and ag;icultur';j
labour, and many had supported British rule actively and bee‘n
rewarded for this.!® Finally, socialism in the form of a éovemmem—
directed economy was thought necessary to mobilize national
resources for development, to assure some balance in development
among the country’s regions, and hecause the private sector could
muster neither the necessary capital nor the manpower to undertake
huge enterprises like dams and steel plants.!!

The Constituent Assembly laboured arduously for the social revo-
lution when drafting the Fundamental Rights, Directive Principles of

had t’ezgecéari:gf::&);gagrggsnbal‘ea tOdf‘X included in Bihar :u?d eastern Uttar Pradesh—
: y the British for their loyalty since the late 1850s,

The zamindari system dated from the Mughal period and possibly earlier. Zamindars
were ‘ux farmers’ or tax gatherers, who collected land revenue from the tillers of the
land and sent it on 1o the seat of empire afier having kept a percentage of the revenue
for themselves as comnission. They did not hold title to the lands for which they collected
revenue. Having this power over tillers, they could also extrzct rents and other‘ cesses for
personal use. After the British had been in power for some time in Bengal, they a;;u;ned
the power to collect land revenuc for the Mughal emperor. In the 1793 ‘Permanent
Settlement’—mistakenly equating zamindars with landowners in England—the British
awarded zamindars rights and titles to land and made them, in effect, landlords.
Thereupon, they paid a fixed land revenue to the government and extracted rents as
they chose from their tenants. This land system prevailed in Bengal, Bihar and parts of
Uttar Pradesh, Orissa, and Madhya Pradesh. There were variants of the systempunder
other names. Zamindari was a North Indian phenomenon. Landlordism in other land
tenure systems was prevalent throughout the country.

The zamindars and other such were also called ‘intermediaries’ between the
government and the tillers, and the abolition of intermediaries was synonymous with the
abolition of zamindari. Peasants who deaft direcly with government regarding land
revenue were called 'ryots' (or ‘raiyats’), and variants of the ryotwari system prevailed in
fnuch of the rest of India. Some ryots had rent-paying tenants. Sharecro;;ping was common
in both systems, as was simple landless agricultural labour. For a brief description of land
systems, see Anstey, Vera, The Economic Development of India, Longmans, Green and Co.,
London, 1957, pp. 971F; also the excellent study, Merillat, H. C. L., Land and the Constitution
in India, Columbia University Press, New York, 1970, p 13

Y For very informative insights about this thinking, see R. C. Dutt’s readable
imperialism lo Socialism: Memoirs of an Indian Civil Servant, Milend Publications Pvt. Lid.,
New Delhi, 1985. A member of the Socialist Society when at Cambridge University in the
thirties, where Mohan Kumaramangalam and Rajni Patel also were undergraduatés. Duu
records that the Spanish civil war had a major effect on Indian students’ thinking. ‘1
became convinced that the economic develapment of India ... would have to be on the
socialist pattern.’ Free enterprisc could assure neither the ‘desired pace of development
nor, indeed, the equitable distribution of the fruits thereof. Ibid., p. 41. Dutt joined the
Indian Civil Service and would he an influential member of it until his retirement in 1972.
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State Policy, and the provisions for the uplift of disadvantaged citizens.
The Rights expressed not only prohibitions—what government must
not do—but also conditions, such as equality before the law, that gov-
ernment should strive to bring about. Property relations presented the
most difficult problem, involving as they did principles, the law, and
money. Assembly members had been elected by members of provincial
legislatures who, themselves, had campaigned under a manifesto that
called for abolition of zamindaris in return for equitable compensa-
tion.!2 Even as the members were at work, the 1948 report of the par-
ty's Economic Programme Committee recommended eliminating all
intermediaries between the tiller and the government,'® and several
provincial governments had begun to move on property issues. Legis-
lators of the United Provinces, for example, passed a resolution in 1946
that endorsed zamindari abolition, appointed a zamindari abolition
committee chaired by Premier G. B. Pant, and began drafting aboli-
tion legislation. The Bombay government established a land reform
committee under Premier Morarji Desai.

These draft bills passed through Sardar Patel’s Home Ministry—the
official channel for centre-state communications—for vetting by the
concerned central ministries. This process had the openness and vigour
characteristic of Patel’s own style and of the Nehru years. It was cabinet
government at its best. Ministers expressed their views frankly, often
exchanging notes several times daily. Staff analyses did not shy away
from contentious issues, and communications between the central and
state bureaucracies about the draft bills were forthright. The intricacies
seemed infinite, the knottiest revolving around compensation. What
did the word mean or imply: ‘full’ or ‘just’ or ‘equitable’ compensation,
or simply what a legislature prescribed it to be?"How was compensation

12 Congress Election Manifesto, AICC, New Delhi, 1945.

13 It went further and introduced the subject of lJand ‘ceilings’ by saying ‘the maximum
size of holdings should be fixed'. Report of the Economic Programme Committee, AICC, New
Delhi, January 1948, pp. 12, 14.

The commitiee had been established in 1938 with Nehru as chairman. Subcommittees
for a variety of subjects were created, and several of these submitted reports before the
war, when the British jailed Nehru and other members for civil disobedience. It resumed
work after the war, again with Nehru as chair. See also Crops: Planning and Production,
Report of the Sub-committee, National Planning Committee Series, Vora and Company
Publishers Lid., Bombay, 194Y.

The Socialist Party calied for the abolition of ‘landlordism’ and for government
ownership of land. I’l‘o;t;ramme‘ (with a foreword by Jayaprakash Narayan), Socialist Party,

Bombay, 1947, p. 20.
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to be calculated—for example, as a percentage of the rents the zamindar
received? How was compensation to be paid—cash, bonds, all at once
or over time?!4 Could zamindaris be ‘taken over’ at ence, but ‘acquired’
later, thus avoiding an immediate obligation to pay compensation? What
of forests on and resources under a zamindar’s land?—coal mines in
Bihar were a major issue.!% Finally, what zamindari abolition laws were
likely to survive judicial review and how much could the central and
state governments afford to pay?!°

While central and state ministries were thus occupied, the zamindars
were busy lobbying in Patna, Lucknow, and New Delhi. The Maharaja
of Chota Nagpur wrote to Bihar Premier Shri Krishna Sinha that he
hoped ‘“the wailing of the zamindars in their distress will touch your
heart.”’17 While pleading their case with Patel and other ministers, the
Biharis concentrated on President Rajendra Prasad, a fellow Bihari,
telling him that the provincial government was ‘bent’ upon taking their
rights, ‘without compensation’, contrary to promises.!® Their leader,

,and perhaps the biggest zamindar of all, the Maharaja of Darbhanga,

told Prasad that they did not oppose abolition but only wanted it done
in a ‘fair way’. Prasad seems to have acted in a constitutionally proper
fashion on these occasions. He told the lobbyists that, ‘as a constitutional

14 When it once was asserted that ‘compensation’ meant cash paid at the time of
takeover, Nehru wrote to Patel that this would mean no compensation because ‘no
government in the wide world can make payment in cash in such circumstances’. Letter
from Paris, 27 October 1948. Durga Das, Patel’s Correspondence, vol. 7, p. G72.

15 Among the sources used for New Delhi’s consideration of provincial bills are:
Home Ministry Files 5/101/48 Judicial; File 5/74/48 Judicial; File 5/10/49 Judicial, vol.
1; File 43/3/50 Judicial; Law Ministry, Legislative Branch, File F41/VI/I/48L vol. 1 and
2; Home Ministry File 17/92/50, vol. 1, Judicial (all at the NAI); the AICC and Mahtab
Papers, NMML; Jannuzi, F. Thomasson, Agrarian Crisis in India, Sangam Books, New Delhi,
1974; Whitcombe, Elizabeth, ‘Whatever Happened to the Zamindars?’ in Sachs, I.
Hobsbawm, E. J. et al., Peasants in History: Essays in Honour of Daniel Thorner, Oxford
University Press, Calcutta 1980; and interviews—including with L. P. Singh, who was Chief
Secretary of Bihar during this period.

16 Nehru wrote to the chief ministers on 15 July 1948 that large loans to finance
compensation. were unlikely because the central government’s capacity to help was
‘limited’. NLTCM, vol. 1, p. 158,

The Central Finance Ministry later warned the government of Orissa, and presumably
other state governments, thatit ‘could not expect any financial assistance from the Centre
by way of loans or otherwise' to pay compensation to zamindars. Cited in a letter from
Orissa Chief Minister Naba Krushna Chaudhuri to Prime Minister Nehru, 26 June 1950,
Hare Krushna Mahtab Papers, File 18, NMML.

17“[:mnuzi, Agrarian Crisis, p. 14.

18 Ibid.
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President’, he was ordinarily guided by the advice of his ministers,19

and he kept the cabinet informed of the deputations and their

arguments.

The difficulties encountered in vetting provincial land bilis directly
affected the Constituent Assembly’s drafting of the Fundamental Rights
because of the dual functions performed by many of the individuals
involved. Prasad was Assembly president. B. R. Ambedkar was both Law
Minister in the government and chairman of the Assembly’s drafting
committee. Nehru and Patel, of course, were dominart in Assembly

and government. Pandit Pant and other provincial premiers also sat in

the Assembly.

Prasad, Nehru, and Patel were the dominant figures in the debate
and agreed that zamindari must be abolished. Patel was no less adamant
than Nehru. There was ‘hardly any room for controversy on the mnerits’
of abolition, Patel wrote to the Chief Minister of Orissa.2? He wrote to
Bihar Chief Minister S. K. Sinha that the Parliamentary Board had
instructed him about ‘taking immediate possession of zamindari’ and
that he should prepare a scheme and submit it to the Board.?! The
tensions among the three central leaders—shared by many others—

arose over how much should be paid in compensation. Nehru preferred
a minimal level, Prasad tilted toward the zamindars, and Patel, supported

19 HHome Ministry File 17/92/50 Judicial, NAL
20 To Naba Krushna Chaudhuri on 1 August 1950. Home Ministry File 17/5/50
Judicial, NAL
21 {ever of 8 May 1947. Durga Das, Patel’s Correspondence, vol. 4, p. 103.
In mid-August, Sardar Patel wrote Nehru a most interesting letter about the compromise
over the property article and zamindari abolition, which deserves quotation at length.
I have, therefore, told Munshi that the alternative draft which he brought would
be adequate. There is still a certain amount of discrimination against the
zamindari property, but that we could justify on the ground that this abolition
of zamindari is either a fact already or is going to be a fact in the near future.
Itis necessary to ensure that whatever has been done is notundone on technical
grounds. Apart from this, we can also contend that the zamindars are only
intermediaries and all their rights in land flow from the recognition of their
status as such by the State. The land belongs to the State, and therefore, the
zamindars are not entitled to full rights of and compensation for ownership. 1
think, if putin this way, there will not be any difficulty in the party, particularly
now, when lands other than zamindari are outside the scope of this discriminatory
treatment, ’
Letter dated 16 August 1949. Ibid., vol. 8, p. 603. Emphasis added.

crutiny was constitutionally prohibited on bills enacied less than

Additionally, courts
ad assented

nineteen months before the inauguration of the Constitution if the Presidenth
to them within three months after its inauguration—contravening the compensation
clause of the article or Section 299 of the 1935 Government of India Act.
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strongly by Finance Minister John Mathai, wanted compensation t
justand fair. Patel, however, intended to keep the qualification . y "
of the Constitution to prevent abolition from being blocked JuISt d
down, by court interpretation of the word.22 orsowed
During August 1949, Assembly members reached the compromi
that became Article 31 of the Constitution’s Fundamental ijhts ‘[Se
essence, this said that no person could be deprived of his pro irt“ .
cept by authority of law, and no property {including anvoge’spimtz/rex_
in compz?ny, commercial, or industrial undertakings) cou/ld be ac Llir(;?d[
f?r public purposes unless the law provided for compensatiocil and
either ﬁxec-l the amount of, or specified the principles upon which, the
compensation would be determined. Such state bills were to have, th
Presu?ents assent; and any bill passed and assented to could not be
quesuone.d In court as contravening the compensation clause The
compromise satisfied Patel, and two of its architects commend;ad it(;
efficacy to.the Assembly. K. M. Munshi said that if the principles of
compensation laid down were genuine, the courts would ‘“notiub i
tute their own sense of fairness” " and * “they will not judge the ade uaS:\;
of compensation ... unless the inadequacy is so gross as to be ?antz{-
mount to a fraud on the fundamental right to own property”’.23 Neh
told Assembly members that, eminent lawyers have told us t};a[ “‘E;nru
proper consmx.:tion of this clause (clause 2, the compensation clausez)i
normally speaking, the judiciary should not and does not come in.”’
.Ne}’)r'u also said that equity applied to the community as well as to the
mdxv.ldual and that no individual could override the rights of the com-
munity at Jarge.?4 How very wrong they were would be evident within a
few months, and their chagrin may have had nota little to do with their
subsequent antagonism toward the Supreme Court.
bec’(l)":z’t.;szr?}l:é)églori?:‘{y he}d adoptfzd the property clauses of what would
. ! article, Article 19, namely that citizens had the
right to acquire, hold, and dispose of property, subject to ‘rcasonable

22 See Austin, C 7
, Comerstone, pp. B7f for the framing of the pro 1si
. . e . W
;3 Cited in ibid., p. 99. BT property provsions
4 .

C{{D \91. 9, no. 31, pp. 1192-5. The speech was given on 10 September 1949. It
was repr.mmd in Jawaharlal Nehru's Speeches, 1949-1953, pp. 479-85 -
otk T.hdls condensed versiop ofNeh.ru’s speech does not fully reveal its strong similarities
“ bilt :a;s;Ha:qld }l;.askx,‘who said: “... the existing rights of property rep}esem after

, ent in historic time. They are not today what the :

' : . y were yesterday and
itomor.r;)?«' Lh.ey \.mll again .be different. It cannot be affirmed that, whateve); the chz)mges
i::z:zti;lns;ut:u;pl?s, the nghhts of property are to remain permanently inviolate. Property

act, like any other, and it is the character of social facts . i
ot to alter ...". Las
Harold, A Grammar of Politics, George Allen and Unwin, London, 1960 )p 102r6 ke



78 Working a Democratic Constitution

restrictions’ in the interests of the general public or to protect t'he
interests of a Scheduled Tribe. Citizens also had the right to practise
any profession and to carry on any occupation, trade or business. All
the Constitution’s property provisions later would be at the centre of

disputes between the government and the judiciary.

The Amendment and Agricultural Property

For months before 26 January 1950 there had been rumblings against
zamindari abolition and other land reform ]egisla.tion in Bihar by the
Maharaja of Darbhanga and others. The Maharaja had challe'nged a
Bihar act in a district court and in the Patna High Court. Hearings on
the validity of several acts had begun in other high courts. Then,. with
the Constitution inaugurated, the courts dealt the social .revoh‘mon a
series of setbacks involving both property and special consxderauor? for
disadvantaged citizens. (And, it will be rec’alled from the previous
chapter, government was sustaining reverses in the courts on freedom
of expression.) On 11 May 1950, the Allahabad'}jllgh Cour_l ord'ered
the state government to desist from nationalizing certain private
motorbus operations in a case concerning the.'mdmdua% sright to own
and operate a business. On 5 June, the Bihar High Courtin Patna struck
down as unconstitutional the Bihar Management of Estates and Tenures
Act, 1949. The Act provided for ‘taking over’ zz.lmindars’ estates,
including coal mines, managing them and sending profits to the
zamindar, and eventually ‘acquiring’ them. The Act’s purpose was to
avoid paying compensation at the time of taking over. The' Act orlgmall?/
had been assented to in 1949 by Governor General Ra.]agopa'lacha'n,
but the cabinet reconsidered it, and President Prasad certified it again,
partly as the result of Attorney General Setalvad"s advice tha.t he saw
‘no legal objection to it’.25 Chief Justice James Grieg shearer in Patna
did have objections. He ruled that it contravengd Article 19(1) .of the
Constitution (which included the right to acquire, hold, and dispose

25 Seralvad’s ‘Opinion’ was dated 14 February 1950. Homej Ministry File 43/3/50
Judicial, NAIL In this ‘Opinion’ Setalvad said that takir‘\g possession of the property and
sending profits to the owner was not ‘taking Possessmn' under Article 31(2?. Yet, }3e
added, it could be charged that the owner’s enjoyment of the property was being taken

indefinite period for no compensation. '
o an'rl::(;ecrel:f)ry of the Ministry of Works, Min.es ;Tnd Power,.B. G. G9kha]e, earlier
had given his view that the bill taking the estates, wuh' its declaration that it coul(‘i not be
questioned in court, was subject to “abuse ... too obvious t.o'nced any cominent’. Letter
dated 24 February 1949. Home Ministry File 5/10/49 Judicial, vol. 1, NAL
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of property) read with Article 31(2) and (6). Because it offended Article
19, it was invalid despite the President’s assent. Moreover, the Act
imposed far-reaching restrictions on the powers of landholders and
peasants to deal with property, and the restrictions could not be said to
be reasonable or in the public interest.28

Two days later, on 7 June, the judiciary reinforced the government’s
sense that its entire social revolutionary programme was endangered.
As will be described presently, the Madras High Court, acting on a
petition of a Miss Champaknam Dorairajan, a Brahmin, struck down as
unconstitutional under Article 29(2) alocal regulation giving preference
to lower caste persons in entrance to medical schools.

Some weeks later, in August 1950, the substance of the challenge to
the government’s takeover of textile mills in Bombay produced further
anxieties in New Delhi about the nationalization of industrial property—
although the government won this particular case in the high court there,
Under the Essential Supplies Emergency Power Act, 1946, the Bombay
government had appointed a controller for the mills of the Sholapur
Spinning and Weaving Company, which the owners had closed down

that August. On 9 January 1950, by special ordinance under Section 49
of the 1935 Act (Governor General's Legislative Powers), the central

government took over management of the mills, and the next day the
Bombay government constituted a Board of Management for them.
The owners challenged this ‘taking’ on the grounds that it violated
their fundamental right to property because they received no
compensation. New Delhi noted the argument even though the Bombay
High Court rejected the petition, ruling in August 1950 that only when
the government acquires or takes possession of a property is it obliged
to pay compensation and that the right of management of a company
is not property.27 Adding to governmental anxieties, hearings had begun
in the Calcutta High Court on two more property cases. One of these,

26 Sir Kameshwar Singh (Darbhanga) v The Province of Bikar AIR 1950 Patna 392fF. In
addition to Chief Justice Shearer, the judges were B. P. Sinha and S. K. Das. P R. Das
appeared for Darbhanga.

In a concurring opinion, Justice S. K. Das held the Act confiscatory, depriving the

proprietor or tenure holder ‘of his important rights of land’ without providing for
compensation,

27 Dwarkadas Srinivas v The Sholapur Spinning and Weaving Company Litd. AIR 1951
Bambay 86. Decision on 27 August 1950. The bench consisted of Chief Justice M. C.
Chagla and P. B. Gajendragadkar, later Chief Justice of [ndia. C. K. Daphtary was then
Advocate General of Bombay. He was supported by Attorney General Setalvad, The
Supreme Court would overrule this decision three years later, contributing to the passage
of the Fourth Amendment.
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whicli came to be known as the Bela Banerjee case, was a test of
government ‘police power’ 1o take over property for another kind of
public purpose—in this instance for housing refugees from East
Pakistan—and the compensation due. Thus was the social revolution
set back or in difficulty on three property issues: ‘taking’ under police
power; nationalization of a trade or business, with obvious implications
for government control of the economy; and abolition of zaimnindari—
and on its policy of ‘positive discrimination’ for the disadvantaged.
Sceing that social-economic programmes were being slowed down
and fearing they might be crippled, the Prime Minister, as seen in
chapter 2, wrote to Law Minister Ambedkar on 19 October 1950 that
the Constitution’s provisions relating to zamindari abolition and
nationalization of road transport needed amending—in addition to those
relating to law and order and subversive activities. (Attention to positive
discrimination would come later.) Joint Secretary S. N. Mukherjee’s
first internal paper expressed the view that ‘compensation’ had always
been judicially understood to mean just or fair compensation, containing
the idea of equivalent value. Also, it was a right inherent in every country
to take or expropriate private property for public use, said Mukherjee,
citing cases in the United States.?8 Three weeks later, on 25 January
1951, the Lucknow and Allahabad benches of the Uttar Pradesh High
Court, acting on petitions filed by zamindars, issued restraining orders
prohibiting the state government from issuing ‘notifications’ and from
acquiring their property under its Zamindari and Land Reforms Act,
which the UP legislature had passed on 16 January.2® A week after the

28 Note dated 6 January 1951, Law Ministry File F34/51-C.

29 That day a deputation of ‘talugdars and zamindars' of UP met with Prasad to press
their view that the Act was unconstitutional and to ask for time to obtain a stay. The
government, the deputation said, ‘should not embark upon a controversial measure likely
to imperil National Solidarity ... . Extermination of the zamindars would not raise agri-
cultural production.’ Prasad’s note recounting the meeting dated 16 January 1951, ibid.

On 20 January, a Jarge number of zamindars had asked the state’s chief and revenue
secretaries not to take over their estates for three months because theyintended to institute
a suit against the Act. If the secretaries refused, the communication said, the zamindars
would seek a mandamus writ under Article 226 of the Constitution directing the
gavernment not 10 take possession of their estates. Indian News Chromicle, 21 January 1951,
The cabinet decided on 23 January 1951 that the Act should be sent immediately to the
President. Prasad assented to the Act the next day and asked that there be a ‘gap’ of
several days between publication of the Act and its subsequent ‘notification’ so the
zamindars could have time to seek a stay of the Act’s implementation. Prasad’s paper was
dated 24 January 1951, Law Ministry File F34,/51-C. Carefully scrutinized in New Delhi,
the bill had been thought a model compared with Bihar’s fumbling,
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court’s action, Nehru wrote to the chief ministers that the judiciary’s
role was unchallengable, ‘but if the Constitution itself comes in o/ur
way, then surely it is time to change that Constitution’.30
Two days before Nehru wrote that letter, Law Secretary K. V. K.
Sundaram reacted to Mukherjee’s note, making suggestions that were
the genesis of the agricultural property provisions in the First Amend-
mem.‘A new clause should be added to Article 31, he said, to exclude
from its strictures legislation for the acquisition of, and compensation
for, ‘esta‘tes’, which he defined as the rights of intermediaries between
the cultivator and the state governments.?! Additionally, Sundaram
suggested wording that would protect three central and ni/ne state laws
from the fundamental right to property in Article 31, but without nam>-
ing Lhe.m. He may have got this idea of flatly excluding judicial review
of zamindari legislation from Bihar Premier S. X. Sinha, who haderit-
ten to Nehru the previous November that the contemplated constitu-
tlo'nal amendment should provide that any tenure law that had re-
celveq presidential assent under Article 31(4) ‘shall not be called in
question ... on any ground whatever’. This would stop legislation from
being made ‘ineffective by endless legal quibblings’, Sinha wrote.32
Nehru discussed the prospective amendment with Chief Mirllister
Pant while visiting Lucknow in mid-February 1951, and later in the
month he reminded Pant of his desire for 'precise proposals’. Pant’s
response.——the same letter in which he had suggested legislation ‘insteua
of constitutional amendment to curb speech abuses—criticized the
courts for not taking a ‘broad view’ of zamindari abolition, which ‘can
stifle all progressive legislation. Our experience of the past thirteen

months has not been very happy,” Pant wrote. He joined the Sinha—
‘Sund.aram school of thought by recommending that any state biil
relating to abolition of zamindari or land reforms’, once assented to
by the President, could not be questioned in court.33

The spriqg of 1951 was the Year of the Locust’, said the Times of
India, reporting the winged creatures swarming over Bengal. Nehru
may have felt that he was fighting pests of another kind. First, on 12

:10 Letter dated 1 February 1951. NLTCM, vol. 2, p. 325.

52 Note of 29 January 1951. Law Ministry File F34/51-C.
Letter dated 24 November 1950. Ibid. Clauses 4 and 6 of Article 31 were designed
to protect zamindari abolition laws from judicial review for a brief period only, and 5]858

f}lﬁuscs referred only 1o Clause 2 (compensation). Sinha’s ‘whatever' was broader than
is.

33
Leue.r Qaled 5 March 1951. G. B. Pant Papers, Microfilm Reel 1, Files 3, 8, 9, NAl
also, Law Ministry File F34/5]-C. Nehru's reminder to Pant was dated 26 February 1951 ’
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March, the Patna High Court struck down the Bihar Land Reforms Act
(no. XXX of 1950), ruling it unconstitutional on the ground that the
differing rates of compensation for different categories of zamindars
violated Article 14, which guaranteed citizens equality before and equal
protection of the law. Because of this, the court could examine the

bill’s compensation provisions despite the bar in Article 31(2). Moreover,
according to the court, the word ‘compensation’ meant money value,

and because the Act made no provision for raising the cash to pay
compensation, the state intended ‘no or inadequate compensation’.3*
Two days after this decision, Nehru instructed Ambedkar to proceed
on the amendments ‘with the utmost expedition’. A week later, he told
the chief ministers that if the Congress’s zamindari abolition policy
were to fail, ‘our entire social and economic policy fails’ and millions
of peasants can charge us ‘with a grave breach of promise’.3

More damaging news was to come. Ten days later, on 22 March
1951, the Calcutta High Court ruled against the state government in
the Bela Banerjee case. The state had acquired land under a 1948
law, took title to it, and gave it to a cooperative society for the build-
ing of shelter for refugees from East Pakistan. The court held that the
owner’s fundamental right under Article 31 had been violated be-
cause the compensation did not amount to a ‘just equivalent’ of the
market value of the land. For the governments in Calcutta and New
Delhi, this was another devastating blow both to policy and to the

expectation that careful constitutional drafting would keep the judi-

ciary away from compensation issues.36

34 Kameshwar Singh (Darbhanga) and Others v The State of Bihar AIR 1951 Patna 91ff.
On the bench were Chief Justice Shearer and Judges David Ezra Ruben, and Sudhanshu
Kumar Das. ‘No or inadequate compensation’ was said by Judge Shearer. P. R. Das again
represented the Maharaja. (For detailed reports of arguments, see The Indian Nation
from 80 January 1951.) Sir S. M. Bose, formerly Advocate General of Bengal, who believed
compensation should equal what had been taken away, also appeared for Darbhanga.

35 L etter of 21 March 1951. NLTCM, vol. 2, p. 363.

36 The West Bengal Settlement Kanungoe Cooperative Society v Mrs Bela Banerjee and Others
AIR 1951 Calcutta 111.

The state government had indulged in a practice thatseems unfairand which courts
would deem so on subsequent occasions and which would cause it to strike down other
acquisitions. It ‘notified’ the owner of the impending takeover in December 1946, but
took over the land in March 1950; yet, it calculated the compensation as of the date of
notification.

On the same day, the court also handed down its decision in Subodh Gopal Bose v
Bihari Lal Dolui and Others AIR 1951 Calcutta 85ff. The case involved a landowner's right
to evict tenants from land he had bought from the government. The case’s importance
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The striking down by the Patna High Court of the Bihar Land Reforms
Act, 1950, must have been a particularly bitter pill in New Delhi because
of the constitutional difficulties attending its enactment. These may be
described briefly. First, drafts of the bill had shuttled between Patna and
Delhi for months. After its passage by the state legislature, the zamindars
during the summer of 1950 continued to press President Prasad not to
give his assent to it. Prasad raised the question whether ‘the President
should not be satisfied that the provisions [of the bill] are fair and
equitable before [he shuts] out the jurisdiction of the courts’.3” The
cabinet pondered this over several weeks and on 25 August 1950 decided
that the compensation scheme in the bill was fair. Implicitly, at least, the
ministers decided that the President should sign the bill.38 But four days
earlier, Prasad had solicited information personally from Patna and, using
this, he wrote to Nehru on 8 September questioning certain wording in
the bill. Having seen Prasad’s note, Patel wrote to Nehru three days later

, asking him to delay the request for presidential assent until the Law and

Home Ministries could consider Prasad’s ‘rather strong convictions on
this problem’. Prasad had said that he had asked the Attorney General’s
opinion, ‘with special reference to Article 31°. He also was annoyed that
he had learned of the bill only on 30 August, although it had been
circulating in New Dethi since June. ‘When I am asked to sign a document,
I'must satisfy myself and not sign blindly.’*® Nehru responded to Patel,
informing him that the cabinet—with all present save Patel, who was

in our context is the court’s ruling that the law in question posed an unreasonable
restriction on Bose’s right to hold property under Article 19. See Merillat, Land, pp. 144—
5. Both decisions were given by the same two-judge bench: Justices Arthur Trevor Harries
and Sambhunath Banerjee.

Y H.V.R Iengar’s summary note dated 24 July 1950 for the cabinet meeting of 1
August. Home Ministry File 17/92/50 Judicial, vol. 1, NAIL

- 38 The cabinet subcommittee had heard Bihar ministers and officials at a meeting
on 17 August. L. P. Singh, present as Bihar Chief Secretary, was repeatedly asked, * “You
are the civil servant, will it work?”’ ‘The room had a cooler,’ Singh later recalled, ‘but I
was sweating.’ In an interview with the author Singh described the Indian Civil Service as
‘pro-tenant in those days'.

39 Letter dated 11 September 1950. Patel also said that the cabinet should avoid giving
the impression that it had given Prasad’s well<onsidered note summary treatment. Durga
Das, Patel's Correspondence, vol. 9, p. 274. This letter also appears in Prasad's correspondence—
demonstrating again the very open communication among leaders during this period.

The existence of Prasad’s note is clear, but its text does not appear in Law Ministry
File 17/92/50 Judicial, vol. 2 along with other documents of this time, apparently because
it was too sensitive. (See footnote 41.)
‘ 40 Prasad to Nehru, 11 September 1950. Rajendra Prasad Collection, File 42, 1950,
NAL See also Choudhary, Prasad: Correspondence, vol. 13, p. 77,
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unwell in Bombay—had considered Prasad’s note and decided that he
should give his assent from both the constitutional and practical points
of view.?! Facing Prasad’s delay, Nehru forced his hand by threatening
his own and his ministry's resignation if presidential assent were not
forthcoming.42 The President returned the bill to Nehru with his assent
on 11 September with a coinment that he was doing so because of the

urgency Nehru attached to the matter. 43
Reacting to the Patna High Court’s invalidation of the Bihar bill,

Law Minister Ambedkar on 14 March 1951 sent the Cabinet Committee
on the Constitution, the one Nehru had established in February, a
lengthy note. He said that Article 31(2) should be amended so that
nothing should prevent government from prescribing different principles
for compensation for different classes of property, or should affect the
validity of any existing law, or any law by which government would
resume title to land, or laws regarding food supply. He suggested that
the doctrine of government's ‘police power’ be made explicit by adding
an article to the Constitution expressing the general doctrine, and that
Articles 14 and 31 should not be subject to it. He added his opinion that
the Supreme Court ought not to be invested with absolute power to
determine which limitations on the Fundamental Rights were proper,
for Parliament ought not to be placed in a position of having to undertake
over time the inevitable task of constantly amending the Constitution.
Finally, Ambedkar suggested redrafting Article 31 so that it would read
that no person would be deprived of his property save by authority of
law and for a public purpose. No property would be taken without
compensation, but, he said, any law assented to by the President should
not be questioned in court because it did not provide for compensation.44

11 Nehru told Patel that the cabinet had agreed that Prasad’s note should not be
circulated ‘to preserve secrecy'. Letter dated 12 September 1950. Durga Das, Patel’s
Correspondence, vol. 9, p. 275.

42 Gopal, Nehru, vol. 2, p. 94. Patel had protested this. Ibid.

It may be recalled that this contretemps was taking place at the same time as that
over Purushottam Das Tandon's presidency of the Congress, where Patel and Nehru
were on opposite sides.

43 Rajendra Prasad Collection, File 42, 1950, NAL

44 Note dated 14 March 1951. Law Ministry File F34/51-C, NAIL. About this time,
Hare Krushna Mahtab also attacked Article 14 as ‘a legal impediment ... in the way of
economic democracy’. Also, he wrote to Nehru, Article 13 had been a ‘serious blunder’,
preventing land reform and petrifying ‘the present deplorable condition of the common
man’. Note undated but sent to Nehru under cover of a letter dated 23 March 1951,
Hare Krushna Mahtab Papers, File 21, NMML. (Article 13 says that any law inconsistent
with the Fundamental Rights is void.)
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A personal letter dated that same day had a profound effect on the
coun?ry’s constitutional governance. Madras Advocate General V. K. T.
Chari wrote to Law Secretary K. V. K. Sundaram suggesting that
Sundaram’s idea to name in Article 31 the tenure laws to be exempted
from .its {'each be expanded to creating a separate schedule to the
Constitution that would contain acts certified by the President and
deemed valid retrospectively and prospectively notwithstanding
anything in the Constitution.*® Thus the genie of the Ninth Schedule
emerged from the bottle, for the schedule, a risky device in any event
would come to be used for other than land reform legislation. I;
prompted ChiefJustice P. B. Gajendragadkar, according to judicial lore
to say that the Indian is the only constitution containing a provisior;
providing for protection against itself. A Sundaram note to the cabinet
a few days later said that the ministry assumed that, so far as
com.pensation for acquiring or requisitioning property other than
zamindari and jagirdari was concerned, there was no objection to Article
31 continuing to operate in such a manner as the Supreme Court ma
eventually construe it.46 He seems to have been saying that compensatioxz/
for property taken under the ‘police power’—such as that for resettling
refugees—might have to be ‘fair’ if the Supreme Court so ruled. In
mid-April, the Cabinet Committee on the Constitution reported that
the .main aim being to protect existing and future acts abolishing,
zamindari, a new Article 31A was to be added saying that nothing in
the Fundamental Rights could be used to invalidate laws for the taking
of estates or rights in them. Article 31 should be left as it stood.4”

President Prasad received a copy of the Cabinet Committee’s report
an‘d sent his comments about the projected amendment to the Prime
Minister. His paper opened with several general points that may be
recalled from chapter 2: it was deplorable that the Fundamental Rights
which stood ‘above’ other parts of the Constitution with their semi:
entrenched character, should be ‘the first [part] of the Constitution to

%5 Letter dated 14 March 1951, Law Ministry File F34/51-C, NAI

46 Note for cabinet dated 17 March 1951. Ibid. ,

47 Cabinet Committee appointed by the Cabinet’. This is the name now given in the
Law Ministry file to Nehru’s earlier committee or to a new group.
o The committee implicitly adopted the idea of naming the state acts to be protected;
itdid not think that the, already voided, Bihar Management of Estates and Tenures Acty
1?49, and unsound portions of the Bihar Land Reform Act, 1950, should be brough£
within the purview of the new article. The committee also recommended that the President
reserve the power to modify state acts before the legislation was accorded full protection
from the judiciary.
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be assailed’; the current Parliament was ‘provisional’ until a two-house
Parliament could be elected; and, because this Parliament was about to
conclude its session, members and the public would not have ‘full time’
to consider the amendment’s implications. Turning to Article 31A, the
President advised caution. The Bihar bill may have been invalidated in
Patna, he said, but the Nagpur High Court had upheld another state’s
very similar bill, indicating ‘not ... [that] there 1s anything wroug with
the Constitution but ... the particular Act contains wrong provisions’,
which might be changed to make it conform to the Constitution.™®
Therefore, ‘the first step should be to await the Supreme Court’s verdiet
on the Bihar bill.” ‘On the whole’, Prasad concluded, ‘... the
amendment will create more praoblems than itwill solve."®9 Likely, Nehru
and many in the cabinet thought Prasad’s intervention nagging. Yet,
on this and some other occasions, he seems—in the British constitutional
tradition as explained by Walter Bagehot—to have been exercising the
head-of-state’s right to be consulted, to encourage, and to warn.,

By this time, critics outside government were objecting to the
proplerty dimensions of the amendment as well as to those affecting
freedom of expression. A Times of India editorial entitled ‘Fundamental
Rights’ said the changes seemed animated more by a desire t(;oconserve
the power of the executive than the rights of individuals. . Former
member of the Constituent Assembly, and one of the few Indians to be
made a member of the Judicial Commitee of the Privy Council during
the Raj, M. R. Jayakar, told a lawyers’ conference in Bombay that it
would be unwise to give the impression that the governmentwas ‘“only
too anxious to interfere with such ... guarantees ... [in the Constitution]]
as soon as these guarantees are found inconvenient”'.>! The executive

48 Paper dated 30 April 1951. Rajendra Prasad Collection, File 1, 1951, NAI Published
in Choudhary, Prasad: Correspondence, vol. 14, p. 274; the entire text, pp. 273-7. ‘

49 Choudhary, Prasad: Correspondence, p. 977. The President also disliked se\'f:r;xl of
the Cabinet Committee’s recommendations, which the cabinet subsequently rejected.
He opposed the recommendation that the President might modify defective SLB[’C
legislation, and that the modifications were not to be justiciable. He dogbted that astate’s
power could be so delegated and that either Parliament or the executive could transfer
1o themselves a state act upon which the state had exclusive jurisdiction. Moreover, were
the amendment to have the effect of altering the Legislative Lists, it would need ratification
by e states.

’ This incident points up how bad drafting of a law can embroil the legislature with
the courts, causing the former to criticize the courts for its own carelessness and accusing
the courts of abusing their function by ‘making law’.

50 Times of India, Bombay, 13 April 1951.
51 1bid.. issue of 22 April 1951.
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committee of the Federation of Indian Chambers of Commerce and
Industry (FICCI) forwarded a long representation to Ambedkar saying
that revision of such fundaniental provisions as Articles 19 and 31 *“is in
effect a breach of faith not calculated to inculcate much respect either
for the Constitution or for the authors of such amendments” .52
The amending bill, introduced in Parliament on 12 May 1951 by Prime
Minister Nehru, now contained the provisions regarding freedom of
expression and agricultural and commercial /industrial property and most
of its final content on special treatment for the disadvantaged. Two days
earlier, the government had received the good news that the UP High
Court had lifted the restraining orders of the previous January and had
upheld the constitutionality of the state’s zamindari aboliton Act. [t seems
unlikely that the court’s decision would have caused the government to
change the amending bill even if it had come earlier.>® Speaking on the
bill, Nehru described it disarmingly as neither big nor complicated; vet
without it the ‘main purposes of the Constitution may be defeated or
delayed’. Rebutting one of Prasad’s points, he said that Parliament, having
drafted the Constitution, was competent to amend it. Proceeding to the
philosophy behind the amendment, he said that although the courts’
decisions should be obeyed, ‘it becomes our duty to see whether the
Constitution so interpreted was rightly framed and whether it is desirable
to change it ... to give effect to what really .., was intended or should be
intended (emphasis added). India, he explained, unlike the United States,
had not had the time to develop judicial interpretations of its Constitution
toovercome ‘the extreme rigidity of the written word’. Perhaps the courts
were riglit and in a generation things might stabilize, he continued. But
we cannot wait, and if we do so, we may wait ‘amidst upheavals’. As to any
injustice of zamindari abolition, you have ‘not just the justice of today
but the justice of yesterday also ... [IJnevitably in big social changes some

52 Ibid, issue of 30 April 1951.

53 The UP High Court upheld the constitutionality of the UP Zamindar Abolition
and Land Reform Bill, 1949, on 10 May 1951. Delivering the court's opinion, Chief Justice
Bidhubbhusau Malik held that a law made for securing an aim declared in the Constitution
(in the Directive Principles) 'is for a public purpose’. Compensation in the Act, although
low, was not illusory. Article 14 did not apply because there was no inequality in taking
over estates at different times nor in variations in the rehabilitation grants, which Malik
said, in his own opinion, were not part of ‘compensation’. Raja Suryapal Singh and Others
v The Government of Uttar Pradesh AIR 1951 Allahabad 674(f.

The judges on the bench were Chief Justice Malik, Orbey Howell Mootham, Das
Bulchand Chandiramani, Chandra Bhan Agarwala, and Piare Lal Bhargava. Auorney
General Seralvad and the state's Advocate General appeared for the government. P. R.
Das and G. S. Pathak represented the plaintiff.
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people have to suffer’ It was a brilliant rephrasing of the well-known
proposition that one person’s exercise of his fundamental rights may
not be at the expense of another’s. Then Nehru made his oft-quoted
statement, ‘[W]e have found this magnificent Constitution ... was later
kidnapped and purloined by the lawyers.”>* During a subsequent reading
of the bill, Nehru would say that Parliament faced a ‘peculiar tangle’ if
‘we cannot have equality because in trying to attain equality we come up
against principles of equality’. “We live in a haunted age,” Nehru said,
perhaps reflecting personal turmoil 3

Criticizing the bill, S. P. Mookerjee spoke for many of its opponents.
Why ‘this indecent haste’, he asked, when the Supreme Court had not
considered the matter>—perhaps taking the words from the Times of
Indiaeditorial of the previous day. The issue was not zamindari abolition,
but that the Constitution was being treated as ‘a scrap of paper’. Because
the Prime Minister says we cannot wait, is the remedy to arm the
executive with arbitrary powers?°0 Nehru reacted sharply. The whole
object of the articles in the Constitution, which the amendment was
intended to reinforce, he said, was ‘to take away, and I say so deliberately,

to take away the question of zamindari and land reform from the purview

of the courts’.57

54 parliamentary Debates, vol. 12, part 2, col. 8832, 16 May 1951.

Nehru, in a letter dated that day, told Speaker G. V. Mavalankar that the country was
on the eve ‘of what might be called a revolutionary situation in rural areas’. Selected Works
of Jawaharlal Nehru, vol. 16, part 1, p. 171. Mavalankar had written to Nehru objecting to
the amendment because it deprived the individual of all his fundamental rights in regard
to property. Ibid., editor’s note.

55 Parliamentary Debates, vol. 12, part 2, col. 9626, 20 May 1951.

1t will be recalled from chapter 1 that six weeks earlier Nehru had written to Pandit

Pant that he, himself, felt ‘haunted’ by conditions around him.

Several days earlier, on 17 May, Acharya Kripalani had left the Congress and formed
the Praja Party, Nehru previously had tried to bring representatives of Kripalani’s Congress
Democratic Front, a reformist faction within the Congress, onto the party’s Central Executive
Committee, but he ‘was powerless against the conservative majority on the Working
Committee’ (then headed by Purushottam Das Tandon). Frankel, Political Economy, p. 89.

56 parliamentary Debates, vol. 12, part 2, cols 8834-56, especially cols. 8837 and 8851.
Mookerjee also charged that laws had been placed in the Ninth Schedule even if invalid
and that Nehru had told Congress MPs to oppose any amendments to the bill. The latter
was correct.

57 Parliamentary Debales, vol. 12, no. 4, cols 19071, 19082.

Public reaction, in the main, continued to be critical. The Supreme Court Bar
Association and various groups of advocates issued statements opposing the amendment.
General elections were due within months. ‘An air of indecent haste pervades’ the
amending process, said a second Times of India editorial. Bombay edition, 15 May 1951.
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The Select Committee to which the bill had gone and where Nehry
presided over twenty other members, reported on 25 May. It made two
insubstantial amendments to the new Article 31A.58 In the several
lengthy minutes of dissent, S. P, Mookerjee reiterated the arguments
he had made on the floor of the House, adding that the President should
carefully scrutinize bills for their constitutionality before placing them
in the Ninth Schedule.?® K. T. Shah, Naziruddin Ahmad, and Hukum
Singh, in their joint dissent, found it ‘invidious’ that bills relating to
property were to be reserved for presidential assent, but not laws relatin
to freedom of speech.%0 Shah, in an individual dissent echoing
Mookerjee’s, objected to laws going into the Ninth Schedule as ‘a
dangerous precedent which should not be allowed’. Making a point
that would be even more apposite with the Seventeenth Amendment
thirte.en years hence, he said that the Select Committee had not
examined the twelve laws to be inserted by the amendment, although
the Law Ministry said it had done so.6lAhmad, in his individual dissent
said that reserving bills no matter how ‘they satisfy the crucial test OE
comRensation ... [was] utterly expropriatory ... and would serve as a
warning to owners of other properties and businesses of their
approaching fate’.%2 When the bill passed on 2 June after four days of
debate, 228 votes to 20, Nehru characterized it as a ‘great gain’ /Lhat
presaged future actions. We must go beyond zamindari abolition, he
wrote to the' chief ministers, and pointed out that several states already
h‘ad set a ceiling for holdings. Cooperative farming should be the next
aim, he said.53 But the great gain was in for difficulties, first from
President Prasad and then from the zamindars.

Again raising the issue of the President’s powers, Prasad objected to
the bill after its enactment, but before it reached him formally for the

5‘8 The Constitution (First Amendment) Bill, 1951: Report of the Select Committer, p. 1. The

Engl;;h-lfmgdage press reported the Select Committee report and the debates extensively.
Ibid., p. 8. While the Select Committee was deliberating, several states requested

Delhi to include their bills in the Schedule. Chief Minister B. C. Roy of Bengal wanted
included the bill voided in the Beld Banerjee case. Nehru refused. Letter dated 25 May
1951. Law Ministry File F34/51-C, NAL '

When the bill was being debated on 1 June, two Hyderabad jagir abolition acts were
added to the Ninth Schedule. ' '

60 Report of the Select Commiltee, p. 12.

51 1bid., pp. 14-15.
L 62 1bid., p. 17. Shah added that unless zamindari abolition were followed by
simultaneous socialization of land’ allowing collective or co-operative development of
the land, no benefit would come from Article $1.

63 Letter dated 2 June 1951. NLTCM, vol. 2, pp. 407-8.
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required assent. He wrote to Alladi Krishnaswamy Ayyar reiterating the
points made in his 30 April note for the cabinet and seeking Ayyar’s
reaction to several contentions: that Parliament could notthen amend
the Constitution because it did not have two Houses as provided for in
Article 368; that he could not assent to the bill under his power ‘of
removing difficulties’ in Article 392; and that amending the Fundamental
Rights would be unconstitutional because Article 13(2) said that
Parliament could not make a ‘law’ abridging them. Prasad then asked
Ayyar whether, assuming his points were correct and the ammendment
was unconstitutional, it was ‘the duty of the President to assent to the
bills even when he knows them to be ultra vires, particularly in view of
Article 60°%%—which contains the President’s oath to ‘preserve, protect
and defend the Constitution’. Ayyar's response is not on record, but
earlier, when Prasad had addressed him with such concerns, Ayyar had
told him he must give hisassent. Prasad assented to the amendment on
18 June.

Notsilenced, the zamindars renewed their challenges. From Bihar,
Uttar Pradesh, and Madhya Pradesh (where the zamindari abolition
law had been upheld by the high court), they came to the Supreme
Court to attack the amendment’s constitutionality in what came to be
known as the Shankari Prasad case. P. R. Das, N. C. Chatterjee (lawyer
for Bela Banerjee), and others argued that the amendment was void
because it had been passed by a unicameral parliament, and thus did
not comply with the amending process described in Article 368; thata
constitutional amendment could not abridge the Fundamental Rights
because it was a law within the meaning of Article 13, an argument that
would be at the heart of the famous Golak Nath case sixteen years later
(Part II); and that the amendment having affected the jurisdiction of
the high courts (Article 368(b)) should be declared void because it should
have been ratified by one-half the states. Justice Patanjali Sastri, speaking
for the majority, upheld the amendment on the ground that it had
been enacted validly and that Parliament had unlimited power of
amendment.?? Later that month Nehru spoke at the 57th Congress

64 Letter dated 14 June 1951, Choudhary, Prasad: Correspondence, vol. 14, pp. 69-70.

65 Shankari Prasad Singh Deo v The Union of India and the Slate of Bihar 1952 (3) SCR
89ff. The decision came on 5 October 1951. On the bench were Chief Jusuce Harilal
Kania, Patanjali Sastri, B. K. Mukerjea, S. R. Das, and Chandrasekhara Ajyar. Attorney
General Setalvad and others represented the government. For a discussion of the case,
see Merillat, Land, pp. 132, 237{L.

N. C. Chatterjee personally decried limitation on land holdings, believing that large
holdings and mechanical farming were needed if food productionwere to be adequate—
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Session of the need to ‘put an end as rapidly as possible to all such
rights in land which bear down upon people and come in the way of
their growth’. He lamented the conflicts between ‘reactionary and static
elements and dynamic and progressive forces in the party”.5%

The Maharaja of Darbhanga’s suit against the Bihar Land Reform
Act reached the Supreme Court in the spring of 1952 on the
government’s appeal against the Patna High Court’s decision of 12
March 1951. Three judges of a five-judge bench upheld the high court
verdict, ruling the Act invalid even though the First Amendment had
placed the Actin the Ninth Schedule, supposedly beyond court scrutiny.
To do this, the majority reached outside Article 31(2) and the other
Fundamental Rights and based their ruling on the entry in the Concurrent
List which provided that real principles for compensation had to be
fixed, and Bihar had done this wrongly.57 Justice S. R. Das dissented,
holding that the First Amendment did protect the Act from judicial
scrutiny. Coming so soon after enactment of the First Amendment,
the decision ‘was bound to seem an act of judicial defiance of the
legislature sitting as a constituent body’.%8 On the same day, the same

even if something like collective farming should result. (Merillat Diaries, p. 40, generously
made available to the author.)

The constitutionality of the Ninth Schedule was not separately challenged in Shankari
Prasad.

66 Cited in Congress Revitalization and Reorganization: Nehru's Guidefines for the Congress,
Congress Forum for Socialist Action, New Delhi, 1968, pp. 23, 21.

Nehru had submitted to the AICC meeting in Bangalore on 6 July 1951 his Report to
the All India Congress Commiltee (AICC, New Delhi, 1951). He wrote about conditions in
the country, in general, and particularly about the party’s and the government’s economic
programme. There was a 'large measure of unanimity’ about this, despite public apathy,
he claimed. He rejected as ‘not feasible’ a policy of laissez-faire, Zamindari abolition was
but a first step; other agricultural reforms had to follow, such as ‘cooperative cultivation
with and the application of modern techniques'.

The Congress adopted its manifesto for the first general clections of 1952 at the
Bangalore AICC meeting, although, according to some accounts, changes that Nehru
wanted in it were made finally in October. As noted earlier in this chapter, this called
for ‘establishment ... by peaceful and legitimate means ... [of] a co-operative
commonwealth based on equality of opportunity and of political, economic and social
rights ...". The manifesto called for the rapid completion of zamindari abolition, and
that ‘security of tenure and fair rents should be assured to tenants and tillers of the
soil’.

87 State of Bihar v Maharajadhiraja Sir Kameshwar Singh of Darbhanga and Others 1952
(3) SCR 889fF. Decision on 2 May 1952. The three judges were M. C. Mahajan, B. K.
Mukherjea, and N. Chandrasekhara Aiyar. The other two judges on the bench were Das
and Chief Justice Patanjali Sasuri.

58 Merillat, Land, pp. 133-5.
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bench unanimously upheld the UP and Madhya Pradesh zamindari
abolition acts.%

The Amendment and Non-Agricultural Property

When Nehru wrote to his Law Minister on 19 October 1950, citing the
nationalization of road transport as one reason the Constitution needed
amending, he seemed not fully aware of the implicatons of the so-called
Mot Lal case for the government’s socialist intentions. Law Secretary
Sundaram and Joint Secretary Mukherjee, although aware of Moti Lal,
barely mentioned non-agricultural property in their January 1951 papers,
and Ambedkar was equally cursory in his 14 March memorandum. All
eyes were focused on zamindari abolition. But Moti Lal would contribute
to the passage of the First and Fourth Amendments.

During 1947 and after, the United Provinces government— where
a future prime minister, Lal Bahadur Shastri, was Minister of Transport—
began to operate public buses in competition with private transport
companies and to accord its own bus operations special privileges. Large
numbers of private owners, claiming unequal treatment under the law
(Article 14) and that they were being deprived unreasonably of their
right to carry on a trade or business (Article 19(6)), filed petitions in
the Allahabad High Court and won. In the Moti Lal case, the high
courton 11 May 1950 issued mandamus writs ordering the state to desist
from certain practices. But it was the court’s rationale whose import
would finally motivate New Delhi.

A state government may own property and manage a business, said
the court, ‘so long as such activity does notencroach upon the rights of
others or is not contrary to law.’’? The court went on to say that

69 As noted earlier, the UP Act was upheld in The State of Uttar Pradesh and Another v
Raja Suryapal Singh. The MP Act was upheld in Viseshwar Rao v The State of Madhya Pradesh
1952 (3) SCR 1020fT. P. R. Das again represented the plaintiff, joined by B. R. Ambedkar,
who by then had resigned as Law Minister.

Zamindari rights were formally vested in the UP governmenton 1 July. The Governor,
K. M. Munshi, reported to President Prasad that all had gone smoothly, and he gave
credit to Chief Minister Pant and to the ability and energy of the Revenue Minister,
Charan Singh—who briefly would be Prime Minister in the late seventies. Munshi-Prasad
‘Fortnightly Letter’ dated 16 July 1952. K. M. Munshi Papers, Microfilm, File 354, NMML.

In his letter to the President on 15 January 1953, Munshi declared himself against
the state’s thirty acre ceiling on land holdings because it ‘would retard the progress in
intensive cultivation’. Ibid.

70 AMoti Lal and Others v the State of UP and Others AIR 1951 Alluhabad 257ff, Quotation
from the opinion by ChiefJustice B. Malik, p. 266, for the full bench of Justices Mootham,
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nationalization of any industry was impossible without legislation, which
would have to be justified under Article 19(6). And for the state to
carryon a business to the exclusion of others ‘inust be deemed to be ap
infringement on the rights of the citizen’.”! The Law Ministry’s note
for the cabiner of 20 March did mention the Moti Lal case, but only in
the context of Article 14, not mentioning Article 19(6), and said t/hat
Article 14 would not bar ‘properly formed legislation’.72 Thisg
complacency was due in part, also, to Chief Minister Pant’s belief that
the UP Road Transport Act, passed after the Moti Lal decision, had
solved the problem the court had raised. He suggested to Nehru that a
court pronouncement on the Act be awaited before drafting an
amendment dealing with this particular issue.”® Nevertheless, Pant in
this letter told Nehru that there were differing opinions about the
‘significance’ of Article 19(6). Some persons thought the article ‘does
not authorise the state to enact laws for nationalizing industries or
electricity or transport services’. We may hope, Pant added, that such
legislation would be permitted “in the interest of the general public”’.74

An impetus now lost to memory finally awakened New Delhi to the
broader implications of Article 19(6). The Cabinet Committee on

Sapru, K. N. Wanchoo, and Agarwala. Lawyers for the government included Alladi
Krishnaswamy Ayyar; for the petitioners, one advocate was G. S. Pathak, a future Vice-
President of India. The relevant law was the Motor Vehicle Act, 1939.

1 Ibid., p. 267. Again, Chief Justice Malik.

"2 Law Ministry File F34/51-C. The ministry said that the state government had not
appealed against the judgement and that the UP government was having no difficulty
taking out permits and running transport services. Moreover, it said that full
nationalization of transport services under a special law allowing for state monopoly
would not be regarded as unconstitutional,

73 pant to Nehru letter dated 5 March 1951, responding to Nehru’s request for his
‘precise proposals’. Law Ministry File F34/51-C, and G. B. Pant Collection, NAIL

7 Nationalization of financial institutions did not encounter constitutional difficulties
during this early period. The (Congress's) 1948 Report of the Economic Programme Commiltlee
recommended unanimously that all resources available for investment ‘should be subject
to control and direction of the State’, particularly so that credit might be available for
agnculture. 1bid., p. 21. The Reserve Bank of India was nationalized in January 1949 by
an act of Parliament, and the Impenial Bank in 1953, making it the State Bank of India.
This gave the government control over some one-third of commercial banking in the
country. Although banking practices were said to have been ‘tamed’ by the Banking
Companies Act of 1949, this had had comparatively little to do with increasing the
availability of credit. (See Partll for adetailed description of later bank nationalizations.)
The government nationalized the life insurance businesses, with their large financial
assets, in January 1956. Finance Minister C. D. Deshmukh had done the preparatory
work in secrecy—to his own great satisfaction—and the actual nationalization was
accomplished by ordinance to preserve surprise.
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the Constitution, in its mid-April report, said that the impediment to
nationalizations lay not in Article 14, butin Article 19. After rej.ec.ting
the idea of deleting ‘reasonable’ as qualifying the various restrictions
government might place on the several ‘freedoms’ in the article, the
committee recommended amending clause 8 to the effect that the,
right to own property, carry on a business, and so on should not ‘affect
the operation of any existing law for the carrying on by.the gov'e'rnmer;st
of any trade, business, industry, or service to the exclus.lon of.cmzens..

The draft amending bill contained wording very like this, and its
Statement of Objects and Reasons explained the language as necessary
to protect nationalization. The Parliament’s Sele'ct Cf)mmlttef:
reported the bill with only a drafting change on.thls point, and it
became law.”® The scant attention given in the parliamentary df:batbes
to this portion of the amendment contrasts remarkably with its

importance in subsequent litigation.

Removing Man-Made Inequalities

During the weeks the government had been considering'the s}}ape of
the First Amendment, the Supreme Court had been dellberatllrilg [}.16
Madras government’s appeal of the Madras High Court.’s decision in
Miss Dorairajan’s case. On 7 June 1950, in the Ma.dras ngh Court she
had challenged a local regulation as discriminating against hf:r, as a
Brahmin, in regard to entrance to a medical school, citing Aruc.les 15
and 29(2). On 27 July the court held invalid the loc.al regulat'xon as
offending Article 29 (2), thus undercutting another social revolutionary
policy. ' o

Apparently sensing which way the wind was blowing in the Supreme
Court, the Law Ministry, in a note to the cabinet on 17 March, advocateyd
changes in Article 15 of the Fundamental Rights. The Supreme Court’s
ruling on 9 April 1951 upholding the Madras High Court conﬁrm('ed
the wisdom of this course, because the decision struck at an essential

75 ‘Report of the Cabinet Committee on Amendments on 28 March 1951, Ministry
of Law, File F34/51-C. . o

76 The amendment also empowered government to leng]'d[C' professional and
technical qualifications for engagingin a profession or b%xsmess, and italso made se?'cml
procedural changes in other articles. Thg amendment leftuntouched the property rights

igi inations in Article 26.

o r%l;g;(;zsPier???vlvii[; nationalizations were extensive. Also, see Singh, Mahendra P.
(ed.), V. N. Shukla'’s Constitution of India, gth edn., Eastern Book Company, Lucknow,

1994, pp. 137-50.
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dimension of the social revolution. The government immediately sought
to repair the damage through the First Amendment.

The Madras document at issue was the Communal General Order,
commonly called the ‘Communal G. O.’. This established a selection
committee to fill places in Madras medical and engineering colleges
according to the formula of six non-Brahmin Hindus, two backward
class Hindus (read Harijans), two Brahmins, and so on, for each fourteen

places available. This policy may be said to have had its roots in the
formation of the South Indian Liberal Federation soon after World

War 1. With intellectual links to England and France, the group was
anti-Brahmin from the beginning. Operating under its unofficial,
popular name of the Justice Party, it negotiated the reservation of some
twenty-five per cent of the seats in the Madras Legislative Council for
non-Brahmins as part of the 1919 Montagu-Chelmsford Reforms.”® After
Congress eclipsed the Justice Party in the 1937 elections and later, it
made ‘compensatory discrimination’ very much its own policy even while
led by Tamil Brahmins like Rajagopalachari.

The Constitution has some two dozen articles providing for compen-
satory treatment for disadvantaged citizens or for protecting them against
discrimination.”® Although all these articles are relevant as expressing
the spirit of the Constitution, three provisions are especially germane
here, Articles 15 and 29 of the Fundamental Rights and Article 46 of the
non-justiciable Directive Principles. The latter reads that the state ‘shall
promote with special care the educational and economic interests of the
weaker sections of the people’. Article 15 prohibits discrimination broadly.
[t says the government may not discriminate against citizens on the
grounds ‘only’ of religion, race, caste, sex, and so on. And on these same
grounds no citizen can be subject to any restriction in regard to access to
public places and to the use of other facilities if dedicated to public use
or if supported by government funds. Article 29(2) says that no citizen
shall be denied admission into any governmentsupported education
institution on the grounds ‘only of religion, race, caste, or language’.

78 Hardgrave, Dravidian Movement, ch. 3.

9 Part XV1, ‘Special Provisions Relating to Certain Classes’, contains thirteen articles
providing for reservation of seats in legislawres for Scheduled Castes and Scheduled
Tribes, and so on. Article 16 of the Fundamental Rights demands equality of opportunity
for citizens, prohibits discrimination on the bases of caste, sex, elc. in government
employment, and stipulates that nothing shall prevent government from reserving posts
‘in favour of any backward class of citizens”. Article 17 abolishes ' “Untouchability”". Other
articles ban forced labour and child labour and permit special provisions tor women and
children.
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(This and Articles 15 and 16 may, in theory, be read as prohibiting dis-
crimination directed either upward or downward in the caste hierarchy.)

Champaknam Dorairajan had challenged the Commun.al G: 0.
because she had come ‘to know that despite her academic qualifications
she would not be admitted |[to medical school—to which shfe {1281 not
actually applied] ... as she belonged to the Brahmin community’. The
Madras High Court found that the Communal G. O. violated Article
29(2), and the government appealed to the Supreme Court. There,
Madras Advocate General V. K.T. Chari argued that the government was
seeking to protect the weaker sections of society. under the Commu‘nal
G. O. by reading Articles 29 and 46 together. Besides, be ar.gued,. Ar.tlcle
46 ought to override Article 29(2) even Lhough. the Dlrf?ctl‘\'e Prm’mples
were not justiciable 8! Justice Das, for the majority, said, "We reject .
[these] contentions completely’. The Principles cannot over.rlde the
Rights, he said, which are ‘sacrosanct and not liable to be abridged by
any legislative or execttive act or order’. Therefore, Das C(.)rl(,'lb‘lded, the
Communal G. O. is inconsistent with Article 29(2) and is void under
Article 18, which says government may not make any law tak.jng away the
Rights.gtZ The Supreme Court, in decisions related closely in substance
and time to this ruling, also struck down other communal quotas—-for
instance in Venkataramana v State of Madras regardir.]g quotas for
government posts, which again were determined by a ratio such as that
in Dorairajan.83 N

The potential danger presented by these decisions to many Of. the
Constitution’s ‘special care’ provisions convinced the Cabinet Com.mxttee
on the Constitution that it needed to amend Article 15 along the lines of
the Law Ministry's note of 17 March. The chief minister of Madra§, P. S.
Kumaraswami RA)a preferred amending the Constitution to retain thfe
General Order “in the interests of South India™.8% At its mid-April
meeting the Cabinet Committee recommended that the Article read that

80 Asserted in her affidavit to the Madras Court. Cited in State of Madras v Shrimati

Champaknam Dorairajan AIR 1951 SC 227.
81 Thid., pp. 227-8. . ' . -
82 Ibid., p. 228. On the bench were Chief Justice H. L. Kania, Justices Fazl Ali, Patanjali

Sastri, M. C. Mahajan, B. K. Mukherjea, S. R. Das, and Vivian Bose. ' A
See Marc Galanter’s excellent Competing Equalities, University of Cahforma' Press,
Berkeley, CA, 1984, pp. 164-7, 364-8, for his description of and comments on this c“ase.
83 'fl]e ratio this time was three-eighths for non-Brahmin Hindus, the same for Harijans
and Muslims combined, one-eighth for Brahmins, and the remainder for others. For
Venkataramana v State of Madras, see AIR 1951 SC 22911, .
84 I 4 letter to Nehru. Gopal, Selected Works of Jawaharlal Nehru, vol. 16, part I, p. 153.
Nehru responded on 11 April 1951, rejecting the suggestion and saving that the amendment
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nothing in it should prevent the government from making special
provision for promoting the educational and social interests of the
backward classes. On 11 May, the day before the amending bill was
introduced in Parliament, Alladi Krishnaswamy Ayyar advised K. V. K.
Sundaram that Article 29(2) might be altered in the manner of Article
15.85 At its meeting on 15 May the cabinet had before it a telegram from
the chief minister of Madras saying that the amending bill’s alteration of
Article 15(3) was insufficient to protect the ‘backwards’, and hence a
new clause(4) should be added to the article to the effect that nothing in
the article or in Article 29(2) should prevent special provisions for the
educational, economic, and social advancement of the backward classes.86
The cabinet agreed to discuss this change with Parliament’s Select
Committee to which the bill was about to go. The committee first accepted
this recommendation, and then, when it reported on 23 May,
recommended that ‘economically’ be dropped. The cabinet agreed to
this, leaving the language limited to ‘socially and educationally backward’
classes.87 In Parliament, Nehru and Ambedkar forcefully supported the
revised Article 15 against limited opposition, linking it to the Supreme
Court’s invalidation of the Communal G. O.

"l;k}e First Amendment was consequential far bevond its immediately
visible content. It established the precedent of amending the Constitu-
tion to overcome judicial judgements impeding fulfilment of the gov-
ernment's perceived responsibilities to the seamless web and to par-
ticular policies and programmes. A similar amendment devoted to prop-
erty issues would follow in three years. Although this precedent would
be long lived, the accompanying example of respecting the judiciary
and protecting its independence even while disagreeing with it would
not. The amendment’s language giving it retrospective as well as pro-
spective effect would be used by Neliru's daughter o render constiu
tional, actions that at the time of their commission had been both ille-
gal and unconstitutional 88

would seek to make special treatment for the ‘backward classes’ consistent with the
Constitution. Ibid., p. 154.

85 | aw Ministry File F34/51-C.

86 bid.

87 The Times of Indiareported on 26 May that *economically’ had been deleted due
to ‘fears’ thatit did not name.

The term in the First Amendment thus foliows that in Article 340, which authorizes
the President to form a commission to investigate ‘the conditions of socially and
educationally backward classes’.

8 The amendment also added new Article 31-B, which established the Ninth Schedule
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The Ninth Schedule was the amendment’s most radical component.
This constitutional vault into which legislation could be put, safeguarded i
from judicial review, the judges being denied the key, was distasteful to

several of the cabinet members who voted to introduce the amendment

in Parliament. Supreme Court Justice M. C. Mahajan thought it a
‘lamentable departure’ from Nehru'’s trust of the judiciary, although
he also sought to absolve the Prime Minister of responsibility for it,
attributing the schedule largely to pressure on Nehru from other
ministers.8? Neither Nehru nor others recognized the genie they had
loosed: that the Schedule would be used for the protection of land laws
regardless of their quality or legality (see chapter 4 for the Seventeer.zth
Amendment); for laws other than land reform laws; for laws regulating
business; and for laws to serve the personal interests of the powerful.90
Although the Supreme Court had found a way around t'he Ninth
Schedule when upholding Darbhanga’s challenge to the Bihar Land
Reforms Act, it took some thirty years, as will be seen, for the Supreme
Court to master the keys to the Ninth Schedule and so protect the
Constitution from those who might abuse it.

and said that no law placed in it ‘shall be deemed to be void, or ever to have become void

. Constitution Amendment in India, p. 181. }

89 Mehr Chand Mahajan, ‘A Pillar of Justice’ in Zakaria, Rafiq (ed.), A Study of Nehru,
9nd revised edn., Times of India Publications, Bombay, 1960, p. 386.‘ It may be. recalled
that Ambedkar had suggested that laws restricting speech dangerous to national security should

be exempted from judicial review (see chapter 2).
C)g% Ir?tervicwsivi th, among others, Dharma Vira, K. V. K. Sundaram, and P. G. Gokhale,

at the time a draftsman in the Law Ministry.

Chapter 4

THE RIGHTS AND THE REVOLUTION:
MORE PROPERTY AMENDMENTS

Contrary to Prime Minister Nehru’s hopes and expectations, the First
Amendment resolved neither the fundamental rights issues surrounding
property nor the contention between the government and the judiciary
over them. The hoped-for one act play had become a many act drama.
The next acts would be the Fourth Amendment—which is treated in
the next section of this chapter—and, a decade later, the Seventeenth
Amendment, which is discussed in a further section. Both exclusively
concerned property. This chapter’s final section will assess the results
of the period’s social revolutionary efforts.

Governmental and public frustration with unsuccessful efforts at
keeping the social revolutionary and democracy strands of the seamless
web in harmony marked this period. Tensions among the branches of
government, in turn, raised doubts about the viability of elements of
the Constitution, The Congress Party briefly contemplated a direct
attack on the judiciary, and judges began to suspect executive branch
designs on their independence. The Prime Minister and chief ministers
were buffetted by factions in the Congress that said they were too socialist
or notsocialist enough. The electorate and the party rank and file think
‘we are not moving fast enough and are too cautious and conservative,’
Nehru wrote to the chief ministers.! Pressures came also from outside
the party. Nehru's old colleague and dear friend, jayaprakash Narayan,
urged him to adopt a radical programme of fourteen points, which
Nehru rejected for fear of alienating conservatives in.the Congress. He
told Narayan, ‘we have to grow into things’.? The Praja Socialist Party

! Letter dated 15 March 1954, NLTCM, vol. 3, pp. 501-2.

2 The fourteen points were appended to Narayan’s letter to Nehru of 4 March 1953,
and were published in Narayan, Jayaprakash, Toward Total Revolution: Politics in India,
Popular Prakashan, Bombay, 1978, pp. 197ff. For the instructive Narayan-Nehru
exchanges, see also Bhatacharjea, Ajit, fayaprakash Narayan: A Political Biography, Vikas
Publishing House Pvt. Ltd., New Delhi, 1975, and Singh, Hari Kishore, A History of the
Praja Socialist Party, Narendra Prakashan, Lucknow, 1959.
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(PSP) declared that non-violent class struggles such as satyagraha and
strikes were a necessary method of democratic action. Nehru agreed
with the PSP that land reform was ‘bogged down’. There was a strange
idea circulating ‘of thinking private property sacrosanct’, he wrote to
K. N. Katju.? 4

Critical, above all, to social revolutionary progress—and giving
impetus toward the remedial Fourth Amendment—were three Suprerme
Court decisions in December 1953. On 11 December, the Court upheld
the Calcutta High Court judgement in the Bela Banerjee case (regarding
the taking of land to be used for rehabilitation of refugees), ruling that
‘compensation’ meant ‘a just cquivalent of what the owner has been
deprived of . Six days later, on 17 December 1953, the same judges in

the Subodh Gopal Bose case (concerning the right to hold property

under Article 19) asserted the court’s authority to consider the rightness
of compensation (although at the same time they upheld the Bengal
governmem’s stand against the judgement of the Calcutta court).? And
the very next day, the court overturned the Bombay High Court’s

decision in the Sholapur Mills case, agrecing with an aggrieved

shareholder that placing the company under government-appointed
agents was a deprivation of property for which compensation under
Article 31 was due, but for which he had not been paid. Taking over
superintendence of the company was in substance taking over the
company itself, said the court.® The previous month bus line operators,
having lost in the Allahabad High Court their renewed challenge to
the state government’s nationalization of bus routes, had appealed the
decision to the Supreme Court.” New Delhi was uneasy about the

3 Letter dated 28 August 1953, Cited in Gopal, Nehru, vol. 2, p- 80.

4 State of West Bengal v Mrs Bela Banerjee and Others AIR 1954 SC 170-2.

The bench consisted of Chief Justice Patanjali Sastri and Justices M. C. Mahajan, S.
R. Das, Ghulam Hasan, and B.]agannadha Das.

5 See 1954 SCR 587 for the Subodh Gopal Bose case.

6 Dwarkadas Srinivas v Sholapur Spinning and Weaving Co. AIR 1954 5C 199. See also
Merillat, Land, p. 144.

On the bench were Chief Justice Patanjali Sastri and Justices M. C. Mahajan, Sudhi
Ranjan Das, (a close relative of the famed figure of the independence movement, C.R.
Das), Vivian Bose, and Ghulam Hasan. The majority consisted of Sastri, Mahajan, Bose,
and Hasan.

7 Saghir Ahmad v Government of the State of Uttar Pradesk and Others AIR 1954 Allahabad
257ff. High Court decision on 17 November 1953.

On the bench were Justices Basudeva Mukerji and Misri Lal Chaturvedi. Among the
lawyers for the bus operators were a future Vice-President of India, G.S. Pathak, and a
future Chief Justice of India, R, S. Pathak, who were, respectively, father and son.
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outcome, justifiably, it proved, because the bus operators would win
the case a year later (see below). And memories still were fresh of the
court’s 1952 decision that upheld the Maharaja of Darbhanga’s
challange to the Bihar Land Reform Act.

The Fourth Amendment

The implications for the government’s economic reform programme
were clear. For Pandit Pant, the Sholapur Mills and Bela Banerjee
decisions were grounds for amending Article 31.8 For Law Secretary
Sundaram, also, the Sholapur decision was the defining moment.?
Beginning what would become a year-long process, the Congress
Working Committee (CWC) on 4 April 1954 set up a subcommittee
under Nehru’s chairmanship to examine the working of the
Constitution.1® Additionally, the committee instructed Home Minister
.K. N. Kagu to form a three-member commission on the judiciary—an
interesting choice, the Home over the Law Ministry, perhaps reﬂécting
the Home Minister’s activism during the drafting of the First
Amendment. A circular went out from the AICC on 9 April to Congress
leaders in the states inviting them to set up expert committees to submit
suggestions for constitutional change.

When. the Working Committee met, on 22 May, it had before it the
subcommittee’s report. Among its suggestions were that further curbs
on ‘scurrilous propaganda and the Yellow Press’ be added to Article 19
and that Article 31 be ‘enlarged’. The intention was to permit ‘temporarily,
taking over possession or control of any property’ for its preservation or
better management, while assuring that ‘ “the amount of compensation
or the principles on which and the manner in which the compensation
is determined”’ shall not be challenged before any court of law.

In a slashing attack on the authority of the judiciary to protect
Fu‘ndamental Rights, it recommended that the courts’ powers to issue
‘directions’ and the prerogative writs for the enforcement of
Fun@amental Rights be confined to failures of justice and serving the
public interest. It also would have removed the high courts’ authority

8 At the 22 May 1954 Congress Working Committee meeting. Report of the General
Secretaries: January 1954-January 1955, INC, New Delhi, 1955, p- 32.

% Sundaram in an interview with Inder Malhotra, then reporting on the Supreme
Court. Malhotra interview with the author.

10 Its members were Naba Krushna Chaudhury, Khandubhai Desai, G. B. Pant,

Takhumal Jain, Deokinandan Narayan, K. P. Madhavan Nair, U. S. Malliah, Balwantray
Mehta, and S. N. Agarwal. T ’
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to issue the prerogative writs ‘for any other purpose’ (Article 226), fmd
their powers of superintendence over tribunals was to l'>e curtaxled
(Article 227) .11 These strictures revealed not only frustration with the
judiciary's perceived interference with social-economic reform bpt also
the tenuous hold separation-of-powers principles had on the minds of
men who otherwise should not be thought radical.

Taking up the report at the Working Committee meeting, Nehrsl
said the various changes should be made not singly, butin a ‘bunch’.
Naba Krushna Chaudhury said that the Fundamental Rights hindered
the implemenation of the Directive Principles. Chief Minister B. C. Roy
of Bengal commented that the Principles were vague and n‘eeded to be
made clear. [t was decided that proposals for amending Articles 31 and
926, among others, were to go to the Law and Home Ministries for
examination and drafting.}? Ata meeting the following day, the Working
Committee ‘reiterated its earlier decision’ that there should be ceilings
on landholdings to be set according to the conditions in gach state,
and effective steps should be taken to stop eviction of tenants. A se(?ond
circular was sent asking central government ministers for their suggestions.
This was, however, notably equivocal in tone. It said that it ‘will not be
desirable ... to take too much liberty with the Indian Constitution and
to try to introduce too many amendments ... [Yet] it will not be proper
to slow down the pace of social and economic progress ... simply because

11 ‘proceedings of the Working Committee Meeting, 22 May [1954], at the residence
of the Congress President’, AICC Papers, Second Installment, File Circulars General,
1954, NMML. '

In a possible precursor to the subcommittee’s thoughts about changes in the
Constitution, V. V. Giri—formerly a labour leader, then Minister of L.abour, and later
President of India—proposed that the Constitution be amended to abolish the po.wer of
the Supreme Court to issue writs in matters relating to industrial dispute's, le.a\.nng all
power in the hands of industrial tribunals. Letter to T. T. Krishnamachari, Minister of
Commerce and Industry. Krishnamachari rejected the notion. Letters of 12 January and
17 and 18 February 1954. Krishnamachari Papers, Subject File 9, NMML.

The Congress was not the only party to think about its programme. Spc;eches
and resolutions at the Thirty-first Session of the Hindu Mahasabha on 7 May
1954 made no mention of amending the Constitution, but President N. C. Chatterjee
spoke of the party’s ‘full and complete economic programme’, which included land
to the tiller, nationalization of key industries, government ownership and management
of ‘certain credit institutions’, insurance companies, iron and steel industries, mines and
plantations, and heavy chemicals. Government corporations were to be managed py
autonomous bodies due to lack of faith in the old bureaucracy. Chatterjee, N. C., Presidential
Address, Hindu Mahasabha, New Delhi, no date, p. 17.

12 Report of the General Secretaries, January 1954—fanuary 1955, INC, p. 31-6.

13 Ibid.
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certain provisions in the Constitution tend to hamper such progress’.!4
Had Nehru—Prime Minister, Congress president, and chairman of the
constitution subcommittee—come to think his colleagues had gone
too far?

The Working Committee’s subcommittee, having made its
contribution, responsibility moved to the cabinet and a committee
therein. The flow of notes and memoranda during the amendment’s
actual drafting revealed sharp philosophical divisions within the cabinet
about property issues. The Ministry of Rehabilitation was concerned
about validating laws taking land for the resettlement of refugees. In its
note for the cabinet, it pointed out that West Bengal, Punjab, and UP
laws for acquiring land for refugee resettlement had been struck down
because, under the ‘police power’ fair compensation was due.
Rehabilitation Minister A. P. Jain suggested that the compensation issue
might be avoided by classifying the laws as emergency measures. The
Law Ministry unsympathetically commented that the Calcutta High
Court’s decision in Bela Banerjee had been correct: legitimate increases
in the market value of a property could not be ignored when
determining the true equivalent value.!3 Minister of Commerce and
Industry T. T. Krishnamachari took a long view of national economic
development. Article 31 should be amended to protect land legislation
and also to give government powers ‘for the purpose of preventing
abuse by those in possession or in management of ... [non-agricultural]
properties’, he wrote Nehru, but it would be wrong-headed ‘to drop ...
or radically vary ... [the clause calling for compensation] at this stage of
our development’.!® The cabinet committee met on 29 August and,
apart from tactical decisions, took the view that neither deprivation of

14 Circular letter dated 25 May 1954, signed by S. N. Agarwal, Congress General
Secretary. T. T. Krishnamachari Papers, Jawaharlal Nehru File, 1954, NMML.

T.T. Krishnamachari asked Nehru if replies to the circular should go to the AICC or
to the cabinet, whose collective views should go to the AICC. Nehrt replied that letters
should go to the cabinet and that the Working Commiittee had not finally considered
the matter. Letters of 28 and 29 May, respectively. Ibid.

15 Ministry of Rehabilitation, note for the cabinet, 12 Angust 1954. Law Ministry
comments, date not given. Law Ministry File F53 (7) /54-C (c), collection no. I1. Also see
ch. 8, footnote 36.

The Court had identified a government practice that would result in the striking
down of later acquisitions: compensation had been paid on the value of land when it was
‘notified’ for taking, although actual acquisition came much later, and the value of the
property had increased in the interim.

16 etter dated 3 August 1954. T. T. Krishnamachari Papers, Jawaharlal Nehru File,
1954, NMML.
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property nor reasonable restrictions on its use should by itsclf entitle
persons to compensation and that Article 31(2) should not apply to
Jand taken for relief of displaced persons. Cabinet meetings on 31
August and 1 and 2 September failed to move matters further. Yet,
something said at the 2 September meeting upset T. T. Krishnamacharti,
for he wrote to Nehru that the discussion on Article 31 ‘has upset my
programme for development of industries’ and ‘blasted’ my hopes. 1
would not favour the capitalist class, Kn'shnamachari said, but investment
is increasing and this could lead to ‘reasonable size industrial

expansion’. We have to move ‘somewhat to the left’ on agricultural
land, he continued, but moving left in industry will prevent expansion,
‘] agree generally,’ penned Finance Minister C. D. Deshmukh, in reply
to the copy of the letter Krishnamachari had sent him, but ‘on the
whole would let well alone ... We may yet hope for courts to show
sense.’ 17 After discussing the draft changes to Article 31 the cabinet

sought the Working Committee’s views. 18

Shortly thereafter, the cabinet seems to have accepted K. N. Katju’s
view that a declaration of public purpose when taking land ought to
put the matter outside the purview of courts. K. V. K. Sundaram
disagreed, but thought the courts might be excluded from ruling on
whether or not land was needed for a specified, declared purpose.1?
Making a declaration of public purpose nonjusticiable was, however,
the third of three optional draft amendments the Law Ministry submitted

17 | etter from Krishnamachari dated 1 September 1954, with Deshmukh’s
handwritten note at the bottom, dated 2 September 1954. T. T. Krishnamachari Papers,
Subject File 8A, NMML.

Krishnamachari was said by some to be opposed to his government's socialist policies.
Flis own testimony and that of R. C. Dutt, aniong others, corrects this. Dutt says thatin
Prime Minister Shastri's time, Krishnamachari was the only one clinging to Nehru's socialist
ideas. Dutt, R. C., Retreat from Socialism in India, Abhinav Publications, New Delhi, 1987,
p. 45. Krishnamachari himself said *“I am notat all enamoured of private enterprise. We
want progress if possible by state endeavour-... Butwith government resources ... extremely
limited, greater emphasis on state enterprises merely leads to a dead end.” Tirumalai,
R., TTK, The Dynamic Innovator, TT Maps and Publications Pvt. Ltd., Madras, 1988, p. 52.
Krishnamachari wrote to Nehru that India had an extreme Left (communist or near-
communist) and an extreme Right, similar to, but to the right of, the Swatantra Party.
‘So, it is in our times we have to sirengthen the progress toward a socialist democracy in
an orderly way.’ Letter dated 21 June 1963. T.T. Krish namachari Papers._]awz{harlal Nehru
File, 1963, NMML.

18 AICC Papers, General Circulars, 1954, NMML.

19 1 a note for the cabinet dated 11 September 1954, Law Ministry File F53 (7)/

54-C(c).
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to the cabinet on 13 September. On 29 September, Katju again strongl
expressed his views that the Supreme Court had not given effect to t%xz
Constituent Assembly’s intentions and that all property ought to be in
the same category and vulnerable to takeover. Pandit Pant that same
‘day suggested' rewording Article 31, clauses 1, 2, and 8 and adding a
clau.se 3A. This would have made non-justiciable a law certified by Lghe
President that declared the acquisition was for promoting public we)lfare
ar‘ld sec'uring social-economic justice.?’ K. V. K. Sundaram redrafteci
his earlier optional amendments, which the cabinet accepted on 1
October 1954. This version expanded Article 31A to include takin
over industrial companies.?! Despite the attention given to protecting
legxs'lation from judicial review through declarations of public pur oseg
the idea would not appear in the Fourth Amendment. pose
The concluding stages of preparing the Fourth Amendment brought
a mixture of radicalism and restrainr, in both of which Nehru V%’is
instrumental. The socialist views he expressed were in direct res on‘
to his difficulties with the courts, and he placed them in a paper tl?at }?e
circulated in the Working Committee, in the government ';nd sent [g
the chief ministers under a covering letter. To them he W,rote that, to
complete land reform government needed the power ‘to modif; ’ in
some cases extin.guish, the rights of owners of large agricultural hold}i/,ngs
. {to fix] maximum limits .. [on holdings and] to provide for the
proper redistribution’ of excess lands. Legislation requisitioning and
acquiring property for refugee relief should be validated grossl
mismanaged companies should be taken over, and these should ’be abovz
court challenge. But, Nehru said, ‘it would not be wise to raise needles
scares by taking more power than we actually require.’?? N
The paper Nehru circulated laid out 2 dozen changes to Article 31A
(which had been added by the First Amendment) that would u; an
array of government actions beyond the courts’ reach. He pror;)osed :
épeaﬂc'protections for the temporary transference of commercial and
industrial undertakings to government management (which often
proved not to be ‘temporary’) and the extinguishing or modiﬂcation
‘Of any rights of managing agents and directors of companies in order
to secure the proper management of the undertaking’.23 As though

20 Ibid.
:; i\lﬂdaraxn dr(nft of 30 September 1954, Ibid.
leter o ;S(f;:;:ed(i:é iCr)lc[r;)b;-’r I1\[{954. NLT'CM, vol. 4, pp- 56ff. Quortation from p. 58. The
B e recommrz \d d Munshi Papers, Mfcr‘o.ﬁlm Box 119, File 359C, NMML.
nded changes to the definitions of ‘estate’ and ‘rights’ when
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timed o confirm Nehru's fears for the expansion of the public sector in
commerce and indusuy and, by extension, for regulating the economy,
the Supreme Court four days later ruled in the Saghir Ahmad case that
the government of Uttar Pradesh could not, by nationalizing.bus routes,
deny citizens the right to carry on a business on public roads in the state.
“The property of a business may be both tangible and intangible,” said
Justice Mukherjea in giving the bench’s ruling—four of whpse five
members had ruled against the government in the Sholapur Mills case.
The state government did deprive the operators ‘of the business of
running buses on hire on public roads’, and the state was not to cnfor'cc
the 1950 UP Road Transport Act.>* [t was between this letter to the chief
ministers and the Supreme Court's decision in Saghir Ahmad that Nehru
sent the letter to chief ministers and presidents of Provincial Congress
Comumittees, mentioned in chapter 1, about his mental and physical
tiredness and about unburdening himself of the high offices I hold".
This incident cannot have been unrelated to his anxieties for the social
revotution and to the immediate situation in the Working Committee.
There, he had to overcome radical antijudiciary sentiment, which
he believed dangerous to the Constitution. This was a reversal of the

situation in 1950-1, when the Working Committee under Purushottam
Das Tandon had been conservative and Nehru the radical reformer.

Now, Nehru scotched the suggestions of the spring to resm:ct free.dom
of expression further; to take away the courts’ auLho.rlty to issue
prerogative writs expressly to protect the Fundamental Rights; apd to
remove from the Constitution entirely the high courts’ authority to
issue writs ‘for any other purpose’. Also, in opposition to the majority
in the cabinet and the Working Committee, he had had to ‘tlt the
scales’ against K. N. Kagu’s desire to make con}I_)ensaLion notjusticigl?le,
thus carning T. T. Krishnamachari's gratitude.?> Nehru rejected suiking

used in law: and he wished to place beyond judicial challenge the ex[inggishing or
modification of the rights of lessors regarding minerals and oil and SU},)Plv\Vlr}g power,
light or water. This paper was not published with its covering letter 10 chief minisiers in
NLTGM, but is to be found in the Munshi Papers, as above. o ,

24 Saghir Ahmad v The State of UP and Others 1955 (’1) SCR 707ff. Quotarion froin7
Justice Mukherjea, p. 730. Decision on 13 O(‘lob‘C{‘l‘Jf)*l. The courtalso held 1»h;n ‘h‘f Ul
Roud Transport Act had been enacted before the First A.n'xendmc\:m a~nd therefore g;x{x)Cd
rotection from the amendment’s changes o Article 19(6). The members of the

no p ‘ ! .
[ ¢ M. C. Mahajun and Justices B. K. Mukherjea, S. R Das, Vivian

bench were Chief Justic
Bose, aind Ghulam Hasan. o o ‘
25 Krishnamachari-Nehru letier dated 24 November 1954 T T Krishnamachar

Papers, Jawaharlal Nebru File, 1954, NMMIL.
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at the judiciary’s roots while curbing its reacl on socialist issuces, as he
later explained to the Lok Sabha.

Accompanying the Fourth Amendment’s drafting was the drafting
ofaresolution introduced and adopted in the Lok Sabha the day after
the introduction of the amending bill. This named a *socialistic pattern
of society” as the nation’s goal. Explaining it, Nehru said the resolution
did not ‘mean adherence to any rigid or doctrinaire pattern, but ... we
are aiming at a particular type of society where there will be an approach
to equality and where the state owns or controls the means of production
... not evervthing but ... all the strategic points.”%

Nehru introduced the amending bill on 20 December 1954, It
represented thie essence of the changes that he had circulated on 9
October without thieir extensive detail. The amendments to Article 31A
protected from judicial chailenge, as contravening the Fundamental
Rights, ihe taking over of the management of any properly or company
and the extinguishing or modification of the rights of managing agents
anddirectors. Those to Article 31 laid down thatif ownership of property
were not transferred to the government, it was not ‘compulsory
acquisition’ even though it deprived a person of his property. A change
in Article 305 made it clear that the government could have a monopoly
ina trade despite the Constitution’s provision that trade and commerce
in the country should be free (Article 301). The bill also placed seven
more laws in the Ninth Schedule, four of which dealt with non-
agricultural property and three with business regulation. The four
property laws were for acquiring land for refugee resettlement and
rehabilitation—including the law in question in Bela Banerjee’s case,
the West Bgngal Land Development and Planning Act, 1948.%7

After debating the bill briefly, the L.ok Sabha shelved it until 1955,
apparently to allow public debate upon it—an intention for which severat
newspaper editorials gave the government credit. Predictably, reaction

261 crrer dated 24 December 1954, NLTCM, vol. 4, p. 112.

Nehru moved a closely similar resolution on 21 January 19535 at the Avadi Session of
the Congress. Speaking on this he said that in the socialist pattern the ‘principal means
of production are under social ownership or contral, production is progressively speeded
upand there is equitable distribution of the national wealth.” Resolutions, Indian Nadonal
Congress, Sixticth Session, AICC, New Delhi, 1955, p. 3. See also Congress Bulletin, INC,
New Delhi, 1955, no. 2, p. 246,

27 The bill’s Statement of Objects and Rewsons gave the Saghir Ahmad decision as
one cause for the amendment, adding that the courts had ruled compensation due ‘even
where deprivition of property was caused by purely regulatory provisions of law and was

notaccompanicd by an acquisition or tking possession’. Constitution Amendment in India,

p. 18
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. 98
was mixed. More newspaper editorials were critical than favourab.le. . N1
C. Chatterjee deplored the attitude of politicians who ‘reser;éjudlaa

’ . . > C r
review as an encroachment on parliamentary ommpotence . Form.e1
Chief Justice of India Patanjali Sastri thoughtitan error to con51derhsoc1ac1

. . .
welfare incompatible with the protection of private propert)g He 0‘[131\e
s one ‘lik
i in the country would not go out one by
that property rights in t . ¢
Diwagji lighls' 30 The Federation of Indian Chambers of Commer;:)(le:n
' i as
Industry asked the government to drop the proposed Article A
' i ' a welfare
striking at the fundamental right of property. Progress tow‘ard.ad e are
. " G
state, said the Federation, was possible only with an ex‘panfimg m’ u; e
base,?’1 H. M. Seervaj attempted to ‘rekindle’ the inspiration’ oti(t)rls
Rights. Saints may do without property, he reaso}?ed, }.)ut Fonrsg?:)eing
- frai anity’ ‘who have the haunting fea
are for ‘frail humanity’, and men ‘w 4 bel
deprived of their property are not the free Indians of ;)u}r(dsres}r]ns}.] i
: ) a he
i i 1 14 March 1955, the Lok 5a
Taking up the bill again on - the rd
Nehru give an extensive rationale for the responsibilities of Fhe pranc >
of government in regard to the social revolution. A constltutlo}r: mu.d
itions ai
i ic nature of modern conditions, he s
take cognizance of the dynamic . ;

hen n?ow'ng that the bill go to a Joint Committee of members f(ric‘)rr.u
b 1 judici-
both Houses of Parliament. Even an mdependerln and powe.rfulchl)ther

‘ i ] itical, social or economic or
ary should ‘not decide about lng(}; p.o; t [,the] o O e
i i I tto decide ...
uestions. It is for Parliamen : . have
gre not by-passing the courts, whose interpretation we accept, szgc}l Nehru,
" P boa e Com_
1 itution. In normal land acquisition, said he,
but changing the Constitution. da . . :
ensatiorgx would be paid, but in schemes of social engineering, we ca}:l
3 M . ‘ “ ” e
iot give full compensation, for if this is done ‘the haves” remain t .
“haves” and the *“have-nots” the “have-nots™. If the courts see a co.nlr
. N S,
diction between the Fundamental Rights and the Dxrectlved}?n.nap ed
i tion an
it i liainent to remove the contradic
he concluded, ‘it is up to Par . . ntrz
make the Fundamental Rights subserve the Directive Principles of State
Policy’.*®

: ' Times, 2 ber 1954.

28 Spatesman and Hindustan Times, 22 Decemn , .

29 Speech on 29 December 1954 to the Ninth Madras Statg Lawyers (;on;z:;:lr;,l
which Cﬁauexjee inaugurated along with Patanjali Sastri. Chatterr]ee, N. C,, Fun
Rights in Peril, Civil Liberties Union, New Delhi, undated, pp. 4—.).4

%0 gpeech given to the Convention. Hindu, 30 December 1954.

81 5--11 March 1955, p. 114. . ' ‘ .

32 gféwai H. M., ‘Fundamental Rights—A Basic Issue’, part II, ‘No Compensatio
for Shareholders’, in Times of India, Bombay, 15 February 1955, 4 March 155. O

33 [ ok Sabha Debates, 1955, vol. 8, no. 16, cols. 1948, 1953, 1956, a o o
17 March 1955, the Planning Commission published its draft of recomme
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The Joint Committee of forty-five members—which Nehru chaired,
as he had the committee on the FirstAmendment—presented its report
on 31 March. Along with technical changes, it recommended that Article
31(2) be altered so that the obligatory compensation could not be
questioned in court, whether ‘adequate or not’, and such language was
incorporated in the amendment. In his minute of dissent, N. C.
Chatterjee recognized the need for social control for the rehabilitation
of displaced persons and ‘for temporarily managing big undertakings
which are mismanaged by incompetent persons’, but, he said, ‘that is
no reason for taking power to effect expropriation of any property’
and leaving the citizen without redress.34 Jaipal Singh, a representative
of the Adivasis of Bihar and a member of the Constituent Assembly,
wrote in his dissent that for the poor man’s sake compensation must be

justiciable, for the right to approach the courts ‘is the most effective
guarantee against executive tyranny’. Renu Chakravarty, a communist
MP, K. K. Basu, and S. N. Mazumdar wanted all of Article 31 deleted
excepung the clause allowing for the deprivation of property ‘according
tolaw’. The right to property ‘should be restricted ... [to] men of small
means’, they said. 35

During the concluding debates on the amending bill, perhaps the
most revealing remark was Nehru’s about personal property: ‘In life's
journey, one should be lightly laden,” he said.36 A. K. Gopalan (of the

the Second Plan. This opened by describing the disquieting features of the economy and
with the observation that ‘the level of living is extremely low'. The Plan’s objectives were:
rapid growth of the economy; development of basic heavy industries for the manufacture
of producer goods; development of factory production of consumer goods in a way not
campetitive with cottage industries; increasing purchasing power through investments
in heavy industries in the public sector and through increasing expenditure on health,
education and social services. As for agriculture, ‘“The fixation of ceilings and procedural
arrangements for the redistribution of land to peasant cultivators must be decided at an
early date in each state in accordance with general principles and standards settled on an
all-India basis, and redistribution must be completed by 1958. Mahalanobis, P. C., Draft
Recommendations Jor Formulation of the Second Five Year Plan, 1956-1961, Planning
Commission, GOI, New Delhi, 1955, pp. 3,4 and 6.

34 The Constitution (Fourth Amendment) Bill, 1954: Report of the Joint Committee, Lok
Sabha Secretariat, New Delhi, 1955, pp. v—x. Although Chatterjee had represented the
property interests of the Maharaja of Darbhanga, he disliked the Supreme Court’s opinion
in the Bela Banerjee case and said ‘something should be done’ about It.

35 Ibid, x—xii.

36 Lok Sabha Debates, 1955, vol. 3, no. 87, col. 4840, 11 April 1955. Nehru had written
to the chief ministers on 4 April that the amendment bil, ‘though criticised by cerain
sections outside, has had a remarkably easy career thus far in Parliament ... . Itis not our
policy to expropriate or to give what might be called nominal compensation. That does
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Gopalan case) supported the bill on behalfof the Communist.Par}tl};
FraI:xk Anthony attacked the bill’s placing the right tolprqper?r/l:: ;ou
- d mountebank politician
ds ‘of every crooked-backed an ou nk 1
lf}l:?h Zcross the political scene'. Acharya I\ripalam said thg F:r:}cli;‘mtehr;t:e
1 ives. ‘[L]et us recognis .
ights had become only directives. ‘| . ,
Rlni}:nsdmems abrogate and rightly abrogate the rlgh;s 015 prdq?f);?:t
¢ i i Sabha, Pandi ,
i 37 After its passage in the Lok ,
e e ce inister the previous January, defended
had become central Home Minister the p uar e
“t,}:;) t:e Rajya Sabha. The courts could rule on compensation .only i‘f;t
1 ihtati tution,
i ai habilitating the Consti
illusory, he said. We are re Cor
t‘ﬁge ering with it.38 Despite the bill's broad support within the' Cong[r:ss
P d no chances were to be taken during the vote:The Parllamene (r)};
Piig’ issued a three-ine whip on 18 April demanding the presenc

11 party members throughout the sittings of the nineteenth and
a

L . 01
twentieth ‘to participate on the voting .39 The bill passed 139 to U in

the Rajya Sabha on 20 April 1955 and received the President’s assent

a week later.

The Seventeenth Amendment

k ma
The spark for this 1964 amendment came, as had. th’e fourth’s, frzdcs
Supreme Court decision, and it had several distinguishing cha.ragten ami
It f:ras the last to be aimed directly at the abolition of zamindars

iaries’ ndments would add state
other ‘intermediaries’, although later ame

i from a definitional dispute
land laws to the Ninth Schedule. It arose o projected

that got out of hand and raised storms of perelst F)(;/ler i s projecie
South India. And it luridly re
ffect on the peasantry of ' o
iemral and sItDate governments could abuse the ‘Nmth Sche
Accompanying the controversy were renewed emphasis o

i i d reforms
and increasing recognition that the implementation of lan

he practical point of view. But we cannot allow all Olfr
taken repeatedly to the law courts, and we

Amendment Bill is a good example of the
. and some vested interests on the

ay in the end even from :

:(j)c[ii wyork to be hung up because a mgtler is
have to await their decision. This Constltgtlon. :
conflict between the large mass of public opinion .
other side.” NLTCM, vol. 4, pp. 143—4. o5

37 [ ok Sabha Debates, 1955, voi. 3, no. 37, col. 4 8. 007100, 5250,

38 parliamentary Debates, Rajye Sabha, vol. 9, no. ?;;-i cc]);g NMML.,

39 Whip 11/1X-55. Diwan Cham'an Lall Papers, File )

Signed by S. N. Sinha, Chief Whip,
passed by a simple majority of the who
presentand voung.

n socialist goals

the whip explained that the bill would have to be 4
le house and with a two-thirds majority of those
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had slowed badly, a subject that will be addressed at the end of this
chapter.

On 5 December 1961, the Supreme Courthad held that the taking
of lands under the Kerala Agrarian Relations Act of 1961 was not
protected from judicial scrutiny by Article $1A, despite the Fourth
Amendment, because the lands did not come within that article’s
definition of ‘estate’. The Court therefore could apply Arucle 14
(equality before and equal protection of the law). It did so and ruled
the Act unconstitutional on the ground that the ‘slab system’—smaller
compensation for larger holdings, the same issue that had upset the
Bihar Zamindari Abolition and Agrarian Reforms Act—was unfair,40
With the variety of land tenure systems in the country, it was not
surprising that nomenclature was a problem, but it may be asked
if the court was splitting hairs. The Seventeenth Amendment was
framed to overcome the definitional problem by broadening the
definition of ‘estate’ to include tenure systems such as inam, jagir, land
held under ryotwari settlement—the equivalents of ‘estate’ in ‘local’
law. The amending bill, as introduced in the Lok Sabha on 6 May
1963, also would have added 194 state land reform acts to the Ninth
Schedule.

The bill was necessary, said Law Minister A, K. Sen, when in
September moving that the bill go to a Joint Committee, to ensure that
Article 31A’s terms covered local land laws previously not covered. N,
G. Ranga, the Andhra peasant leader, viewed the bill differently. It was
the beginning of a ‘long, dreary, black day for Indian peasants’,
particularly the ryots of Andhra, he said, for they were simply working
farmers.*! Not so, said Bibudhendra Misra, Deputy Minister in the Law
Ministry, rebutting Ranga’s assertion. In Andhra, Misra said, there were
thousands of acres under ryotwari tenure ‘where the owner does not
cultivate. 1t has been settled with sharecroppers and tenants, and their

9 Karimbil Kunhikoman v The State of Kerala 1962 Supp. (1) SCR 829ff. On the bench
were P B. Gajendragadkar, A. K. Sarkar, K. N, Wanchoo, K. G, Das Gupta, and N. Rajagopala
Ayyangar. Attorney General Setalvad and K. K. Mathew, Advocate General of Kerala and
later a Supreme Court judge, represented the government. M. K. Nambiar was among
the petitioners’ lawyers. See also Merillat, Land, pp. 139-40, 185-8, and 269-5. The
Supreme Court invalidation of the Madras Land Reforms Act (no. 58 of 1961) in
Knshnaswami v State of Madras also contributed to the amendment. AJR 1964 SC 15154F.

41 [ ok Sabha Debates, Third Series, vol. 21, no. 27, cols. 683148, 18 September 1963.
ThatRanga’s point about small peasants was not wholly illconceived was later borne out
by the Praja Socialist Party. When it endorsed the amendment at its Seventh National

Conference at Ramgarh, [7-20 May 1963, it suggested that small holdings should be
excluded from the effects of this bill.
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<

[the ryots’] position is that of an intermediary.? The bill wenton 21

September 10 @ Joint Committee which reported to Parliament six
months later, on 25 March 1964,

The Joint Committee said that the bill had
over one hundred thousand memoranda on the bill

litton to the more than hall that

aroused consternation. It

reported receiving
from individuals and groups in adc
had received belore sending the bill to the committee.
neard during the extensive oral tesimony it
had taken, the commiuee s1id 4% The committee then proceeded o
rebuke the government sharply. It had scarefully scrutinized! the 124
state land Liws the government intended for placement in the Ninth
Schedule and decided to delete eighty-eight of them from the bill.** The
government had Sndiscriminately included all and sundry enactments
.. [for the Ninth Schedule] showing shockingly insufficient regard for
e Constitution,” said L. M. Singhvi, a rising young lawyer from Jodhpur,
considered, half-baked and unscientific
e was ‘improper’ for it

number Parliamnent
Opposition also had been

of the amendiment's ‘casual, i
approach’, Indeed. the Schedule’s very existenc
brought 'into existence a category of protected legislation the propriety
or soundness of which we can scarcely vouchsafe’, Singhvi said.®?

The Joint Committee made a further change in the draftbill. Without
giving its reasons or who amongits number suggested 1t the committee

ary Debates, Rajya Sabha, vol. 44, no. 29, cols. 5946-7.

d via the Swatantra Party organized opposition 10 the
963 asking him to suspend action on
ar with China.

42 parliament

43 N. G. Ranga personally an
amending bill. He wrote to Nehru on 19 Angust 1
the bill, especially in regard to the national emergency in force from the w
He wrote to Swatantra colleagues on 3 October 1963 asking peasant organizers and local
bar associations to flood the Joint Committee with memoranda opposing this ‘obnoxious
bill’. On 3 November 1063, he presided over the ‘Andhra Pradesh State Convention on
the Constitution 17th Amendment Bill', which urged the Congress to withdraw the bill.
A month later he wrote to Nehru again enclosing a ‘representation’ from ninety members
Party asking thata ceiling be placed on agricultural incomes
ustrial, commercial, and professional incomes.
¢, ]. Nehru File,

of the Congress Parliamentary
and, simultaneously. ceilings on urban, ind
N. G. Ranga Papers, SubjectFile 1, Constitntional Matters File, AICCFil
Parlivmentary Museum and Archives (hereafter PMA).

4% Ph, Constitution (Seventeenth Amendmentj Ball, 1963: Report of the Join Committee, LOK

Sabha Secretariat, New Dethi, Mareh 1964, p. vii. The laws deleted from the draft bill

were listed on pp. 14-17.

Amaong the committee's diverse member:
Food and Agriculture Minister Ajit Prasad Juin, Hare Krushna Mahtab,
Minister Bibudhendra Misra.

15 Singhyi Minuwe of Dissent 1bhid,
later confirmed thatbadly drafted state |

s were the communist A, Ko Gopalan, former
and Deputy Law

sviii-xxiii. A Law Ministry official, himself
Jegishative drafisman, aws were sometimes placed
in the Ninth Schedule. S. K. Maitra, interview with the anthor
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necessary, to achieve this objective.’ Tl'.le hogse divided; 'when the
votes were counted, 318 favoured consideration of the bill a.nd 31
opposed it. Ranga, some other Swatantra members,'and L. M: Singhwvi
walked out. (Abstentions from voting are notrecorded in the parlimentary
deb’?}ts.iok Sabha adjourned a few minutes later: C. Subramaniam
announced that an era had ended. Nehru was dead. Deeply shaken by
the Chinese attack in 1962, his health had declined. He had s.uffflzred a
mild stroke at the Bhubaneshwar Congress session.at the beginning f)f
the year. Since then, his gait had been unste‘tidy, his face puffy, and 13
alive expression missing. ‘In its place was a5t11redness and sadness an
one sensed that he knew his end was near.’ o

Debate on the amending bill resumed on 1 June 1964. Critics opposed
iton procedural and substantive grounds. Govemmem.supportem offered
rationales for the amendment startling for the bad light th.ey cast over
elements of it. Prime Minister G. L. Nanda rejected tbe objection, put
forward by Masani, Kripalani and others, that the bill should not go
forward because he led only a caretaker government, and thgre wa§ a
convention that caretaker governments ought not to take‘ major E)ollcy
decisions.52 On property issues directly, Masani said the bill was a ‘cold-
blooded breach of faith’ because Ambedkar, during the debatc; on the
First Amendment, had said there was no intention_%o Else Article 3.1A
‘for the purpose of dispossessing ryotwari tenants”.>> N. C. Chatt‘c:‘rjee
argued that the term ‘ceiling’ in the bill should not be defined as ‘ “any
law for the time being in force”’ because state legislatures cquld then
too easily alter established ceilings. He did, ho'wsiver, believe that
property ‘must be subjected to social control’. A ‘K Gopal;xln
supported the bill while endorsing property ownersh'lp. .A ma.ndw 3
holds enough land, whether itis five acres or ten acre,s, whlt{h l';;:onm erg
enough for his livelihood—is not ... a class enemy, he said.>” The Praja
Socialist Party also thought that small holdings should be excluded from

51 Usha Bhagat Oral History Transcript, NMML. Mrs Bhagat became Indira Gandhisl
secretary in 1953 and was an intimate member of the Nehru household on Teen Murt
Mg, 1i i ement

52 The CPP elected Lal Bahadur Shastri its leader on 2 June in an arranger
brokered by Congress president K. Kamaraj, and Shastri took the oath as.Pmr?e Minister
on 9 June. Some obscrvers thought Shastri not enamoured of the amendmg‘bll] and that
he su )pm’"ted it out of loyalty to Nehru. Even if true, itis unlikely that Shagn would ha.ve
Laken}the drastic action of upsetting the applecart immediately upon assur.mng leadership.

53 | ok Sabha Debates, Third Series, vol. 32, no. 3, col. 366, 1 June 1964.

54 [bid., col. 380.
55 Ibid., col. 371.
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the bill.56 Thus, for both the communists and socialists, the heart of the
property issue was not ownership or none, but, how much is enough?

Paradoxically, the most seriocus indictment of the amending bill came
from two of its supporters. G. S. Pathak reaffirmed fears about the Ninth
Schedule when he said it was needed ‘because there may be some
provisions [state laws] which are of doubtful validity or which may be
open to attack. We want to immunize all these acts’.57 Asoke Sen revealed
the porousness of the new proviso to Article 31A (market-value
compensation for lands taken if held within the ceiling and under
personal cultivation), and of much land reform legislation, by giving
his definition of the term ‘personal cultivation’: ‘Personal cultivation’,
he said, ‘not only includes cultivation by members of one’s own family
but also by servants and labourers hired or paid by a person so long as
the cultivation is under his supervision.'58 (‘Supervision’ was never
precisely defined—the author.) The bill passed 177 to 9 on 5]June 1964
and received the President’s assent two weeks later.

Soon challenged, the constitutionality of the amendment was upheld
by the Supreme Court in the Sajjan Singh case.5% The court’s principal
points were that Article 13(2) did not apply for there was a clear
distinction between ordinary law and a constitutional amendment (see
chapter 8 for a contrary ruling in the Golak Nath case three years later);
that ‘the power conferred by Article 368 includes the power to take
away the Fundamental Rights guaranteed by Part III'; and that ‘the
expression “amendment of the Constitution” plainly and unambiguously
means amendment of all provisions of the Constitution. 9

56 Atits Seventh National Conference, 17-20 May 1964 at Ramgarh. General Secretary’s
Report, PSP, p. 3; no place or date of publication given. )

57 Parliamentary Debales, Rajya Sabha, vol. 48, no. 6, col. 808.

38 Ibid., col. 1026.

% Sajjan Singh v State of Rajasthan 1965 (1) SCR 933fF. Decision on 30 October 1964.
On the bench were Chief Justice P. B. Gajendragadkar, K. N. Wanchoo, M. Hidayatullah,
Raghubar Dayal and J. R. MudholKar. Attorney General C.K. Daphtary and others
represented the government.

60 Gajendragadkar’s ruling for the majority, ibid., pp. 946-7. The court also held
that Parliament had no power to validate legislation invalidated by the courts,

Chief Justice Gajendragadkar, expressing a view often cited when the Constitution
was being amended in the early seventies, wrote, ‘The Constitution-makers must have
anticipated that in dealing with socio-economic problems which legislatures may have 1o
face from time to time, the concepts of public interest and otherimportant considerations
- may change and even expand; and so, it is legitimate to assume that the Constitution-
makers knew that Parliament should be competent to make amendments in these rights
s0as to meet the challenge of the problems which may arise in the cause of socio-¢conomic
progress and development of the country.” Ibid.
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Democracy and Socialism: The Nehru Years in Retrospect

The Congress Party, and the Congress-controllfaq gover.nment, often
had reiterated broadly reformist and socialist policies dgrmg the Nehru
years. The Congress's socialist pattern of society resol}mhon of 1955.w111
be recalled; the party adopted the democracy and‘soaallsm re,s_olut;(gzt
which envisaged ‘fundamental changes in the sc.)c1.al SEI‘L}Ctu‘I‘C 1r} ] 64;
the Planning Commission in 1962 defined socialism’s basic .crlter;'on
. [as] not ... private but social gain’®! and the 1956 Industrial Policy
Resolution intended ‘to prevent private monopolies ancll the concen-
tration of economic power’. On a grander scale was the Agrarian Or-
ganization Pattern’ resolution of 1959. Famous as th‘e fogpur Resplu:
tion, this described agriculture’s future as ‘cooperative joint farmmg
in which those who worked the land ‘would get a sh.are of produce nd\
proportion to the work put in’.92 Nehru, who }}ad edited an.d approve
the Resolution®® and who had been advocating cooperjfmve. farming
for several years, was stunned when the‘ move blew up in his defe as
critics condemned it as Soviet- and Chinese-style collective farming.
The idea slipped into oblivion, but the shock waves were slow to

61 Spcond Five-Year Plan, Planning Commission, New Delhi, 1956, pp. 22-3. See also

Frankel, Political Economy, p. 130. .
62 Report of the General Secretaries, January 1 959_December 1959, A1CC, New Delhi, 1960,

a ]?I.'he Resolution endorsed the report of the Agricultural Producti(.)n Subcommlitte;
appointed earlier by the CWC. This apparently was the sar.ne committee a;gtfl:se :,Eh
Reform Committee set up at the Hyderabad Congress session of“Octob‘er —w
fifteen members, including U. N. Dhebar, G. B. Pant, and Morarji D‘eszfx—to e)'(asrir:n:
the ‘gap’ that existed between existing land legislation and the Planning Con'ix:rlnse hzd
recommendations for the implementation of la{]d reAform. The comm Ae had
recommended the 'expansion of co-operative sector in agriculture by'enCOL;r‘ag'm'gJe int
co-operative farming’. NLTCM, vol. 5, p. 181, editor’s footnote. The idea of ‘servic

i i i i ing assistance was older and more
operatives’ to provide agricultural inputs and marketing

popular.

The AICC meeting held three weeks after the
President of the Congress, her first official position in the party.

63 itical Economy, p. 162. ’ .

A(:f;(r;)l(r?{g [};"Zg’.";{ I}; Iengya: Nehru ‘Just announced it .[co—operativfe farmmri][ir;
the Nagpur session of the Congress and because.he was in favour ohcor-gspoelmion
farming, there was no one who would oppose him and therefore the

. Y 1 [e] ¢4 an
oay b tit. un,
lndeed, he never consulted an body abou t h as a Fabi

237,

Nagpur session elected Indira Gandhi

was passed ... '
socialist, il was just a concept which sounded good ... [H]‘_f hdd'].‘." iy
what were the pros and cons of the scheme ...". Iengar Oral History Tra pPuL

NMML.
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subside. Among other things, they provided the impetus for the
formation of the country’s first anti=socialist, pro-property political party,
the Swatantra (or Freedom) Party led by N. G. Ranga, C. Rajagopalachari,
and Minoo Masani.%5 .

Yet there were thosc in the party who, impatient with the slow pace of
reform, agitated for more extensive measures. Krishna Menon and H. D.
Malaviya called in 1964 for nationalization of banks and insurance and

state trading in foodgrains. A ‘group of Congress workers’ formed the
Congress Socialist Forum to ‘rectify’ the ‘inert and obviously indifferent’
attitude in the party toward building ‘a socialist order democratically’ 66

64 Commenting on the ‘ferocity’ of the attack, Congress President U. N. Dhebar
wondered how anyone in modern times could oppose co-operatives, especially as they
were to be voluntary and to be preceded by ‘service co-operatives’. But Dhebar committed
the gaffe of saying that ‘we would like the next step to be that of collective farming, with
the ownership of the farmer remaining intact’, This elicited 2 ‘Correction’ slip from
Nehru's private secretary, C. R. Srinivasan, to the recipients of Nehru'’s bi-weekly letters
to chief ministers. This said that the words ‘collective farming’ should be changed to ‘co-
operative farming'. Dhebar letter to chief ministers dated 2 July 1959, U. N. Dhebar
Papers, microfilm box 1, NMML.

Nehru defended his policy to the chief ministers, séying that co-operative farming
had not suddenly been thrust upon the public, and he enclosed with the letter extracts
from Congress election manifestos in 1945, 1951, and 1957 that supported co-operative
farming. Letter dated 26 July 1959. NLTCM, vol. 5, PP. 271-81.

65 The party’s founding statement said: ‘We hold that the guarantees specified in the
original Constitution in respect of freedom of property, trade, employment and just
compensation for any property acquired for public purposes should be restored.’ Birth of
Swalantra (Freedom) Party, Swatantra, Bangalore, 1959, p-2

Ranga wrote to Nehru that the Nagpur Resolution might come to be seen as ‘the
commencement of demotion of peasantry into a new depressed class of the socialist age’.
It was too much like China, he said, and the justification for co-operative farming ended
with its failure in the USSR. The letter of 16 September 1959 contained his resignation as
the secretary of the Congress Party in Parliament so as to avoid embarrassing Nehru with
any speech he might make against co-operative farming. N. G. Ranga Papers, Jawaharlal
Nehru File, PMA.

The prominent Parsi industrialist J. R. D. Tata wrote to Nehru that his firm would be
contributing to both Swatantra and the Congress. Nehru replied that Tata could give
contributions to anyone he liked, but he was ‘rather mistaken’ if he thought Swatantra
would become a viable opposition. Nehru to Krishnamachari, 28 August 1961.
Krishnamachari Papers, Jawahartal Nehru File, 1961, NMML.

Gunnar Myrdal told a group of members of Parliament in April 1958 that India was
further from a socialist pattern of society than Western non-socialist countries. Social-
economic reform, Myrdal said, was moving too slowly in India, not too fast. Myrdal, Gunnar,
Indian Economic Planning in its Broader Setting, published by the Secretary of the Congress
Party in Parliament, New Delhi, 1958.

86 Keep the Flame Alive, A Thesis by a Group of Congress Workers, 1957, no publication
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G. L. Nanda led the Tormation ol the Congress Forum for Socialist
Action to quicken "the pace of planned development’ 57 Even Morarji
Desai thought thatif citizens " “did not feel that their lot was improving
every day, their faith in democracy would be shaken” %

But intentions are one thing, promises another, and performance
yet another. The nobler the intention, the bigger the promise, the
harder to honour either. The gap between promise and performance
was widest in the land reform component of the social revolution. For
in building public sector industry and constructing great dams, espe-
cially, and in nationalizing commerce and industry, the government
had either an open playing ficld or weak opposition from industrial-
ists.% When attempting land reform, however, the government con-
fronted decades-old entrenched interests: landholders and landown-
ers who had friends and supporters in the Congress, particularly in the
states. For them, socialisim was an urban-industrial-commercial doctrine,
not a land-rural one. Yet the Constcution had been amended, its fun-
damental right to property diminished, other rights placed under a
shadow, and the courts’ powers of judicial review severely restricted
especially to support land reform legislation. Into the bargain, judges
and the judiciary as an insticution of the Constitution had been cast as
enemies of social-economic reform. All of which had produced limited
results, according to government and Congress Party analyses. As the
grandfather figure of the five-year plans, Tarlokh Singh, putit, Nehru's
emphasis on land reform had been accepted, ‘but, on account of weak-

information, pp. i, iii. Those involved in the Socialist Forum included S. N. Mishra,
Krishna Menon, G. L. Nanda and K. D. Malaviya.

At this time, Shriman Naravan, one of the more Gandhian socialists and then a general
secretary of the Congress, wrote a pamphlet whose itnport is clear from its title, A Plea for
Ideological Clanity, INC, New Delhi, 1957, In it, he said that Congress stood for the welfare
of all, but “it cannot continue to run with the hare and hunt with the hounds’, p. 3.

67 Nanda to Nehru, letter dated 15 May 1962, printed with other materials under the
heading "‘Congress Forum for Socialist Action” and dated 15 August 1962, AICG Papers,
Second Installment, File OD 54, 1963, NMMI. Nehru replied on 18 Mav that it was a
good suggestion, but he hoped the group would not deteriorate into “seeking personal
preterment’. lbid.

68 Speech to Associaed Chambers of Commerce, 5 December 1958, AR 13-19
December 1938, p. 2405,

59 Even s0, a government report in 1964 said that despite ten vears of plannimg and
constant effort there stll existed 'a considerable degree of inequality in the distribution
of economic assets and consequent concentration of economic power in the hands of
a numerically small section of the population’. Mahalanobis, P. C. et al, Report of the
Commuttee on Distribution of Income and Levels of Living, Planning Commission, GOI, New

Delhi, 1964.
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ness in pohiticul organizadon and in adniinistration, action lagged far
behind’. Y A Congress internal report putit less circumspectly: ‘Nowhere
has the gulf between promise and fulfilment been of more serious con-
sequence to the material well- being of the common people than in the
rural sector ... . And nowhere has this failure been so clearly a result of
organizational weakness and imadequacies,””!

Where did the difficulties lie? The policy was sound. Intermediaries,
tax furmers, zamindars, had to be eliminated for the governments’ writ
to run in the countryside. Social equity demanded an end to the
zamindars’ extortionate relationship with tenants, and tenants needed
security of tenure to be productive. No leader disputed these principles.
Equally, reduction i the size of large landholdings through land ceilings
and the redistribution of these ‘excess’ lands to tenants and the landless
was a sound policy if the goal was to produce a degree of levelling in
society, to “break up the old class structure of a society that is stagnant’,
as Nehru said. 72 For to be landless, partcularly in rural areas, meant to
be below the botwom rung of the social-cconomic ladder, without social
status and political influence. Land redistribution was meant to serve
democracy as well as the agricultural economy. At one level the policy,
with the help of circumstances, succeeded. Land owning broadened
among individuals and groups, began the creation of a powertul peasant
stratum, @ rural middle class that would change rural India. But an
even broader band across the bottom of rural society—the sharecropper
and the agriculwural labourer—remained as deprived as ever.

w0 Singh, Tarlokhy, "Jawaharlal Nehru and the FiveYear Pluns', Yojana, 7 June 1965,
p. 8.

71 Report of the Subcommitter on Democracy wrid Socialism, ALCC, New Delhi, 1964 p. 2.
This subcommittce—members U. N. Dhebar, G Subramariam, Sadiq Ali, S0 N. Mishira,
and Bali Ram Bhagat—had been set up o study and report on implementation of the
1964 Democracy and Socialism Resolution.

The agnculture minister in Uttar Pradesh, Charan Singh—who would emerge as a
national figure during the Janata government (Part iVy and who was such a strong advocaie

of peasant proprictorship that his eriues called him a “kulak —wrote a well-reasoned and
excellently written book m [96 entitled Irdia’s Poverty ad Its Solution, Asia Publishing
House, New York, 1964, Calilrrg tor peasant proprictorship and opposing the fragimentadon
of landholdings, Charan Singh said (bt the "ubolition of landlordism does not atfect the
fanm, 1t powertully allecis the farmer'. hid., p.ovi

72 See his thoughuul paper, The Basic Approach’, first published in the AICC Econone
Review on 15 August 1958, Jawaharlal Nehorw's Speeches. vol. +, p. 122,

‘Agricultural produacuon is the only foundation on which we can build,” Nebu wrote
o the chielministers o1 30 July UG8 NLTCM vol 5, pl 106, A few months Later, he wrate
thatdelay in land reform s really acdelay in the whole scheme of plannung and progress”.

Letter of 20 December 1938, 1bid., p. 181,



120 Working a Democratic Constitution

The failure of agricultural reform to improve the conditions of this
huge layer of the rural population had all along rested more with the
Congress Party and its state governments than with the courts. The
legislation that survived judicial scrutiny contained loopholes ample
enough to accomodate a tractor, Landholders could evict tenants, who
then, not actually on the land, could not prove use and tenure—the
land records being poor and often manipulated by landlords. Devices
like ‘personal cultivation’, sir (pronounced seer), and khudkashtallowed
great landholders to retain much land. Law Minister Asoke Sen, as just-
noted, had shown how ‘personal’ cultivation could be used to evade
ceilings. The other terms could be used similarly. Sir was land that had
been recorded as a landlord’s, ‘or which but for error or omission would
have been so continuously recorded’, and which had been cultivated
for twelve years by the landlord with his own stock or by his servants or
by hired labour.”? Khudkasht was land other than sir (that is, not with
the twelve year qualifier) that had been cultivated by a landlord or by
his servants and hired labour.”* Another commonly employed device
was the benami transaction in which a landholder would register parcels
of his landholdings in the names of family members and friends and,
in the most outrageous cases, his farm animals, thereby keeping large
areas under his control, although in law ownership had passed from
him.

Nchru, in 1954, pointed out the malign uses of these terms—in the
process revealing the extent to which he was out of touch on some matters.

It comes as a shock to me that numbers of tenants are still being evicted.
This is often done ... by land being declared khudkasht or reserved for
personal cultivation. Many states place no limit to the quantity of land
which could be retained as khudkasht... . It is a fact that even now people
hold many hundreds of acres of land, sometimes even a thousand acres
or more. This result has not been what we had looked forward to.”®

73 George, P. T., Terminology in Indian Land Reforms, Gokhale Institute of Politics and
Economics, Poona, Orient Longman Ltd., New Delhi, 1972, p. 97. This definition of sir
applies particularly to Uttar Pradesh.

74 Ibid., p. 49. With only slight variations in definition, this term was used in a half-
dozen states.

75 Letter to chief ministers dated 5 August 1954. NLTCM, vol. 4, p. 10.

Ten years later, this was continuing. Wolf Ladejinsky wrote that in the districts he had
visited, tenants were still being ejected and denied tenure by other devices. Landlords
were powerful and should be checked soon by giving tenants secure tenure, Ladejinsky
said in a report for the central government, written while he was a consultant for the
Ford Foundation. Ladejinsky, Wolf, A Study of Tenurial Conditions in Package Districts,
Planning Commission, GOI, New Delhi, 1965.
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Criticism of land reform implementation derived in part from the
imprecision of terms and slogans. ‘Zamindari abolition’, the first stage,
had a clear meaning, but it was accompanied by the slogan, used by all
political parties, ‘land to the tiller’.“The image was the tenant, and possibly
even the sharecropper, getting land to own, plots the government had
divested from zamindars and redistributed. The actual results of zamindari
aboliion—with considerable variations by locality—were that zamindars
as ‘intermediaries’ or tax farmers were abolished and portions of their
lands taken by government for distribution. But not only was possession
retained by the devices just described, in many cases the laws divested
the ex-zamindar only of his uneconomic fragments. ‘He retained the
workable core of the estate while the fragments—hundreds of thousands
of plots, many less than a bigha (about one-third of an acre)— were
parted up [sic] amongst as many tenants as could prove legal claim.’76
The result was that even the more fortunate tenants got only tiny pieces
ofland and that little land went to the ‘landless’, the sharecropper and
the agricultural labourer.

Why state legislatures led by powerful chief ministers dedicated to
zamindari abolition had enacted legislation so full of loopholes is a
puzzle. Were they guilty of the original sin of drafting purposely porous
laws? The simple explanations of ineptness or hypocrisy seem
inadequate, although the Congress Working Committee’s subcommittee
for drafting the manifesto for the 1957 elections sounded hypocritical
when it recommended that if the manifesto could ‘say to all peasants
[that] the land reforms would be completed within two years, the peasants’
confidence in the government will become unshakable’.”’ Other
explanations are that chief ministers like G. B. Pant, Morarji Desai, S.
K. Sinha and Ravi Shankar Shukla were concentrating on breaking up
the zamindari system and expected extensive land redistribution to
follow via ceilings. Such intentions could have been accompanied by a
willingness to let ex-zamindars retain considerable lands in order to
gain passage of the laws, while harbouring the intention later to take
away much of it. This would mean that the intention ‘was not to extirpate
zamindari but rather to cut it down to size'.”® ‘Zamindari, as a legal
institution, was gone, but its abolition had produced no miraculous
transformation of the agrarian scene two decades after passing of the

76 Whitcombe, ‘Whatever happened to the Zamindars', p. 179,

77 At the meeting of the Election Manifesto subcommittee in November 1956, Report
of the General Secretaries, March—December [956, AICC, New Delhi, 1956, p. 26.

78 Whitcombe, ‘Whatever Happened to the Zamindars’, p. 176.
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Act’ (the UP Zamindari Abolition and Land Reforms Act, 1951).79 It
appears, in the way of the world, that the poor had been forgotten.

Amending the Constitution to restrict the judiciary’s reach over leg-
islation affecting property rights produced 2n unintended consequence:
the government could less use judges as whipping boys for its own fail-
ures in implementation—although civil servantsstill could be so used to
a lesser degree. The Congress and its state governments thus were ex-
posed as the principal impediments to the full implementation of land
reform during the Nehru years, as they would be under his successors,
Lal Bahadur Shastri and Indira Gandhi.

None of this resolved the conundrums, which had baffled party and
government during the Nehru years, and which would confront gov-
ernments to come. What degree of impatience is required to drive
reform efforts, and how much patience with the realities of change is
essential if constitutional norms are to be preserved? How are the Con-
stitution’s property rights to be understood, or measured from the stand-
point of those holding property or those denied it because they lack
social status and political influence? Is the retention of landholdings
due to unimplemented land ceiling laws a crime in which landholder,
politician, and civil official collaborate? If the resistance of landholders
and recalcitrant politicians cannot be overcome in the country’s
democracy, what of those left without land and status? Both genuine
reform and its absence will produce class tensions challenging the Con-
stitution’s searnless web. Where, then, will the politicians and the judges
stand?

™ Ibid., p. 157.

Chapter 5

THE JUDICIARY:
‘QUITE UNTOUCHABLE’

The justices of the Supreme Court who took the oath on 26 January
1950 could not have imagined the controversies that awaited them,
which have been described in previous chapters. But they knew
that high-calibre judges and an independent judiciary were essential
to the Constitution’s preservation. The Court should interpret the
Constitution ‘ “with an enlightened liberality”’ and administer the law
with ‘ “goodwill and sympathy for all”’, said Chief Justice of India Harilal
Kania after taking his oath from President Rajendra Prasad. To do this,
Kania continued, it will *“be quite untouchable by the legislature or
the executive authority in the performance of its duties””.! Felicitating
Kania, Attorney General M. C. Setalvad quoted Oliver Wendell. Holmes
on the ‘“organic living” ' character of constitutions and advised that
the Court’s foremost task would be interpreting the Constitution as a
““means of ordering the life of a progressive people”’.2 The Chief
Justice also, if only by implication, had defined the position and the
responsibilities of the entire judicial institution under the Constitution.
During the years to come, philosophies of the law, as expressed by
benches in decisions and by judges and jurists outside the courts, would
vary over how best to preserve the seamnless web. But an independent
judiciary, and its related issue, judges’ quality, would be a constant
theme.

The original Supreme Court justices had long experience with
judicial independence. These seven judges (four Brahmins, two
non-Brahmin, and a Muslim) had been practising before the bar or
on the bench for at least thirty years before becoming members of
the Court. Their judicial careers had imbued them with the principle
of judicial independence, for courts under the British had been
independentand impartial, except where legal matters touched imperial

1

"

1 For Justice Kania, see 19530 (1) SCR Journal 9, 13, 7. The Hindustan Times of 99
January 1950 reported the occasion.

2 SCR, ibid., p. 5.
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interests.3 Those in the highest levels of government shared the ideal.
Rajendra Prasad, who once practised in the Calcutta High Court, saw
only onc way for the courts: ‘The course of justice, impartiality and
honesty’.4 Prime Minister Nehru believed that ‘the independence of
the judiciary has been emphasized in our Constitution and we must
guard it as something precious’.” He rejected the idea of a packed court
of individuals of the government’s ‘own liking for getting decisions in
its own favour'. He wanted first-rate judges, not subservient courts,b
Nevertheless, controversies over how to protect judicial independence
soon arose. Comparatively mild during the Nehru period, they would
become bitter and even threaten constitutional government during later
years. This chapter will discuss the beginnings of these controversies in
two sections and conclude briefly with a third section about issues of
delivery of justice that emerged at this time.

Judicial Independence: Appointments

An independent judiciary begins with who appoints what calibre of
judges. The Constitution established the bare process for appointments

3 The other justices sworn in by Kania on 26 January were five puisne judges: Sudhi
Ranjan Das, Mehr Chand Mahajan, Seyid Fazl Ali, M. Patanjali Sastri, and Brij Kumar
Mukherjea. N. Chandrasekhara Aiyar joined the Court on 13 September 1950, bringing
it to its full strength of seven.

All the men had their higher education in India. All but two had earned their law
degrees in India. Fazl Ali had been called to the bar from the Middle Temple and S. R.
Das from Lincoln’s Inn. Cumulatively, they had served on six high courts, and two of
them had been chief justices. All except S. R. Das had been judges on the Federal Court.

Kania had been made a permanent judge of the Bombay High Court in 1933, a
member of the Federal Court in 1946, and he had been knighted in 1943. He never had
become Chief Justice of the Bombay High Court, although he was in line to do so. He
was superseded for the position because of his unhappy relations with the outgoing Chief
Justice, Sir John Beaumont. Munshi, K. M., The Bombay High Court: Half a Century of
Reminiscences, Bharatiya Vidya Bhavan, Bombay, 1963, p. 40.

For biographical information on Supreme Court judges, see the Law Ministry’s series,
Judges of the Supreme Court and the High Courts; Gadbois, George H. jr., ‘Indian Supreme
Court judges: A Portrait’, Law and Society Review, vol. 3, Amherst, MA, 1968, pp. 317ff,
and Gadbois, ‘Selection, Background Characteristics, and Voting Behavior of Indian
Supreme Court Judges, 1950-59", in Schubert, Glendon and Daneliski, David J. (eds),
Comparative Judicial Behavior, Oxford University Press, New York, 1969, pp. 221ff.

For an historical review of the evolution of the British-Indian legal system, see the
classic, llbert, Courtney, The Government of India, Clarendon Press, Oxford, 1916.

4 Speech at the Orissa High Court, 18 November 1951, Speerhes of Rajendra Prasad,
vol. 1, pp. 74ff.

5 Letter to chief ministers dated 18 December 1950. NLTCM, vol. 2, p. 291.

6 Sorahjee, Soli ]., 'In Nehru's Judgement’, Times of India, 30 April 1989.
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to the Supreme Court and the high courts. The President appoints the
judges of the Supreme Court after consultation with the Chief Justice
of India (CJI) and other Supreme Court and high court judges as he
may wish. He appoints high court’judges after consultation with the
CJI, the chief justice of the high court to which the individual is to be
appointed, and the governor of the state. Whether the governor, when
making his recommendations, may act in his discretion or only on the
advice of the chief minister soon would become controversial. It became
a convention that the President would consult the outgoing CJI about
his successor, although this was largely a formality so long as the
senior-most judge routinely became Chief Justice. All judges, therefore,
are appointees of the government, which means of the Prime Minister
and the cabinet, placing upon them primary responsibility for the quality
and the independence of the judiciary.” This constitutional process
left undecided the influence of the institutions and individuals
participating in it; it could not do otherwise. The CJI during the Nehru
period had virtually a veto over appointment decisions, a result of the
conventions and practices of the time and the Chief Justices’ strength
of character.

As in all democracies, the issues of judicial independence and the
calibre of judges were thought inseparable, and, at the risk of
belabouring the obvious, an explanation about the Indian context seems
worthwhile. At its most obvious, intellectually inferior judges were
thought likely to produce bad law and poor justice. But judges of any
ability could be affected by the ‘extraneous influences’ that Indians
believed so prevalent in their society. These could come from a language
or regional group, from family, caste, or clan. The public and the legal
community during the Nehru years were more suspicious of such
influences than of pressure on judges from government acting from its
own ideological motivations, whether ‘conservative’ or ‘socialist’,
Executive influence would assume prominence after Indira Gandhi
became Prime Minister (Part II).

Disputes about judicial appointments had begun before the
Constitution was inaugurated. Kania, when Chief Justice of the Federal
Court, wrote to Nehru about making permanent several acting judges of
the Madras High Court. The things he said (the record is not available)
about one of them, Bashir Ahmed, a Muslim, convinced Nehru that Kania
was being ‘unjudicial and indeed improper’, and he wrote Patel that
he doubted that Kania should (in three days) become Chief Justice of

7 See the Constitution, Articles 194-7 and 914=7.
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India.? Patel replied thathe had told Home Secrctary Iengar to go ahead
with Alimed's appointment, and he had told Kania thacat this point any
adverse action on Ahmed might be regarded as communal.”
Later thatyear, other appoinunents to the Madras High Court and
to the Rajasthan High Court became conwroversial. In the former
instance, the Chief Minister, P. S Kumaraswami Raja, and the Chief
Justice of the High Court, P. V. Rajamannar (of whom we shall hear more
in Parts Il and V) recommended to the government of India that one
Koman of the Indian Civil Service (ICS) be appointed judge. Consulted,
Kania expressed the view that Koman was not ‘of requisite calibre’ and
offered anothier name. This so irritated the chief minister thut he
protested in an intemperate letter, which Patel declined to place in the
fite. Instead, Patel drafted a letter for Kumaraswami, to send back to
him, reiterating his and the Madras chief justice’s support for Koman. !0
Also in 1950, the suggestion that K. N. Wanchoo go from a judge at
the Allahabad High Court to become the chief justice in Rajasthan
encountered a thicket of difficulties. The Acting Chief Justice in Rajasthan,
Nawalkishore, wanted the position for himself, and was supported in
this by Chief Justice Kania. Nawalkishore had also called upon Rajendra
Prasad to importune his support. The chief justice in Allahabad did
not wish to lose Wanchoo, so Patel asked his secretary, V. Shankar, to
meet and discuss the matter with the Allahabad chief justice, whom he
knew personally. Nehru, apparently ignorant of the affair and irritated
by 1, wrote to Patel, who replied that it was ‘distressing’ to have to
defend finding such a good chief justice for Rajasthan.”

8 Lewer to Patel dated 23 January 1950. Durga Das, Patel’s Correspondence, vol. 10, p.
378.

Y Letter dated 23 January 1950, Ibid. Pate! also wrote that some indiscretions by a
chiefjustice have to be wlerated, ‘but, on the whole, [ think I have been able o manage
him’. Kania's petty-mindedness ‘is a traitnotuncommon with some heads of the judiciary
who feel that they have the sole monopoly of upholding its independence’, Patel said.
Ibid., p. 379.

10 Kumaraswami Raja leter to Patel dated 12 November 1950. Patel to "My Dear
Raja’ dated 20 November 1950, Patel, Manibehn and Nandurkar. G. M. (e¢ds), Sardar’s
Letters, Mostly Unknown, vol. 3, Sardar Vallabhbhai Patel Smarak Bhavan, Ahmedabad,
1983 (1950), pp. 57-64.

The Governor of Madras State, the Mahargja of Bhavnagar, also supported Koman's
appoinmnent. Patel consulted C. Rajagopalachari about the mauer and explained i fully
to Nehru in a letter dated 3 December 1950, Durga Das, Patel’s Correspondence, val. 9, p. 305,

111 etters exchanged between Nehruand Patel, 21 November 1950, and 1 Decemnber
1950. Durga Das, Patels Correspondence, vol. 9, pp. 502-8. The deseription of Nawalkishore's

ambitons and his call on President Prasad appear inan unsigned, undated memorandum
; :

g
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The governor's involvement in the appointment of high courtjudges
might ormight notinterfere with judicial independence. M. Munshi
provides an example. During the monthis March=-November 1953 when
governor of Uttar Pradesh, Munshi exchanged letters with Chiefl
Minister Pant about candidates and those that he, Pant, and the High
Court's chief justce favoured or found unacceptabte tor the bench.
They discussed the suitability of judges who were members of the Britsh-
formed Indian Civil Service (ICS) and Munshi’s view that district judges
often acquitted violent offenders too casily so as not to risk high court
reversal of their decisions. ' His activisin introduced the constitutional
issuc of the governor's ‘discretion’, which President Prasad exacerbated
by actions apparently taken without reference to the cabinet or the
Prime Minister. In consultation with Home Minister Katju, Prasad
decided “thatthe governor ... has 1o express his own individual opinion
when he is consulied about the appoinument of a judge of the state
Ingh court as required bv Article 217" (and not mercly follow his chief
minister's advice), although he need notwrite to the President directly., 13
The correspondence "between the chief minister and the governor or
ragpramukl shiould be i writing and ... copies of the correspondence
should be forwarded along with the chief minister’s recommendation
... [T]he authorities ... at this end will give due weight to both the views. 14
Munshi—not one¢ to underestimate his importance—interpreted

(but after 1956) entitled "Procedure to be adopted in connection with the appuinument
of High Court Judges’, Ibid.. vol. 12, p. 296. Sardar Patel at the time of this exchange
with Nehru was three weeks trom his death.

L2 Munshi-Pant letters of 16 April, another undated, and 4 August 1953; Pant to
Munshi of 20 November 1953, in whiuch Pancalso veports thal he had been wrging Flome
Minister Kagu to muke appoinunents speedily, but to no avail. Ko M. Munshi Papers,
Micratilm Box 56, File 143, NMML.

Munshi continued 10 mvolve himselt closely with Pant’s successor as chief minister,
Sampurnanand, and with Pant after he become Home Minister in New Delhi. He wrote
Sampurnanand favouring K. N. Wanchoo, who was by then chicf justice of the Rujasthan
Court, to return o the UP High Court as chief justice.

13 Letter of 11 September 1954 (rom Shavax A, Lal, Secvctaey to the President, to
Munshi. KoM, Munsin Papers, Microfilm Box 59, File 152, NNMLL

1 prasad to the Rejpramudhof Mysore, 6 September 1954 This lener was attached to
the Shavax Lal-Muanshi leuer [bid.

Prasad understood the appoinunents process thus: The proposal is firstmade by rhe
high court chief justice to the government ol the stite, then to the governor, 'who riakes
his own reconnnendauon on the basis of the high court’s recommendation’ This s
referred o the Chief Justice Lot India] and his recommendation s considered by thie
home minister, who makes bis own recommendation, which, it approved by the Prime

Minister, comes “to e’ Therefore, Prasad added, netther the cabinet norany particular
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this to mean that his opinions on appointments could go directly to
the central government. Miffed when this proved not to be the case, be
wrote to Pant, now Home Minister, that his letter about a new ch}ef
justice for the high court had gone to the chief minister and the chxe_f
justice and their comments on his letter had gone di'rectly to Delh{.
‘My views, only intended for the appointing agthorlty, wrote Mur?shl,
‘were subjected to criticism ... without my knomr}g any.thmg about it. ...
This means that the opinion of the governor 1s subJ.ect to the chief
justice’s and defeats the principle of the governor bem'g consulted as
an independent person, in whom the general administration of the state
is vested (emphasis added).’!5 .
Another governor, Asaf Alt of Orissa, expressgd Fo.ncern tha}t if a
governor were compelled to accept the advice of his ministers, thejud‘ge
will ‘owe his appointment to the ministryand, therefore, I cannot‘conc?lve
how we cannot expect certain members of the Bar not to se'ek to 1ngra.uate
themselves with the ministry in anticipation’ }® Chief Justice B.P. Sm.ha
recalled instances where governors who ‘had been known to toe the line
of the chief ministers’, had tried to block judicial appointments fo,r
personal reasons by making false allegations about the candidate’s
communal bias, something chief ministers also had done. A state
government, Sinha remembered in apparent amazement, even had the
temerity to claim that it knew more aboutan ir?dividutdl’s legal c9rrllgetence
than the high court chief justice and the Chief Justice of India.

minister has any initiative in high judicial appointments. Let‘ter from Pras‘ad to Girija
Prasanna Sanyal of 17 April 1952, Rajendra Prasad Papers, File 6G/52, Miscellaneous

respondence, NAI ‘

]mpgtl‘:l:tttecr(:)rf 12)]une 1956. Ibid. Munshi hoped to be excused for. the ‘fre{nk manner’ of
his letter and referred to the ‘humiliating position of my conﬁden.ual 0p1mon‘sent to tbe
government being subject to the comments of the chief justice behind my back ..The c?ei
justice in question was Orby Howell Mootham. When Mootham was 1o be sworn {n;s chie
justice, a dispute arose as to whether the governor should swear hirn 1‘n at the hx%i i‘o‘u}"t],
with other judges and Jawyers present, or at Raj Bhavan, the governor s'oﬁi’ce and officia
residence. Munshi wrote to Prasad, saying that ‘constitutional propriety demanc'ied a
swearing-in at Raj Bhavan, which, with precedents in hand from ot}?er states, the President
concurred it should be. K. M. Munshi Papers, Microfilm Box 67, File 188, NMML.

16 Asaf Ali to Nehru, letter dated 4 March 1950, Chaudbary, Prasad: Correspondence,

vol. 12, pp. 1291, ] ] —
17 Spil;ha, B. P., Reminiscences and Reflections of a Chief Justice, B. R. Publishing

i i, 1985, pp. 93-8. . ‘
CO?SZ\ZZZ;E:;;;times ‘}::Zm'assed’ for judgeships for themselves or their friends, Sml:
said. For example, when he was a puisne judge on the Supreme ‘C<.)urt, he hac'i fo;g }i
successfully to bring S. K. Das onto the cowrt. Ibid,, p. 75. V. V. Giri, when I.ndnan ‘1g
CornmiSSi(;ner in Colombo, wrote to Orissa Premier H. K. Mahtab recommending that ‘my
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The selection and appointment of judges attracted the close attention
of the Law Commission. Established in August 1955 in response to
widespread demands for reform of the legal system, its efforts were to
encompass reform, both of laws and of the judicial system. Led by the
Attorney General M. C. Setalvad, ‘Mr Law’ to his many admirers, it began
work in May 1956.18 The division working on law reform produced
thirteen reports by autumn 1958. Setalvad chaired the division that sent
the commission’s famous Fourteenth Report on the reform of judicial
administration to the Law Minister in September 1958. The division’s
terms of reference included examining speeding up the disposal of cases
‘and making justice less expensive’; the organization of civil and criminal
courts; the level of the bar and legal education; and the recruitment of
the judiciary.

When researching the views of judges, lawyers, and political leaders,
the commission discovered harsh criticism of the selection process, par-
ticularly for high court judges. Munshi, in his reply to the commission’s
questionnaire, said he believed that ‘the High Court judiciary has dete-
riorated in recent years'. Among the causes were the chief ministers be-
coming ‘a source of patronage’ under the selection system of Article
217. Further, selection of high court judges from among senior district

friend Mr Jagannathdas’ be recognized for his seniority on the court. Letter dated 16 July
1948, Hare Krushna Mahtab Papers, V. V. Giri File, NMML. This is the same as Bachu
Jagannadha Das who joined the Orissa High Courtin 1948 and became its Chief Justice on
30 October 1951, and was appointed to the Supreme Court in 1953. Mahtab tried
unsuccessfully to gain appointment to the Supreme Court for retired Orissa High Court
Chief Justice B. K. Ray, at Ray's urging. Mahtab, H. K., While Serving My Nation, Vidyapuri,
Cuttack, 1986, p. 58.

8 The other members of the commission were: M. C.. Chagla, K. N. Wanchoo,
respectively chief justices of the Bombay and Rajasthan High Courts; G. N. Das and P,
Satyanarayana Rao, retired justices of, respectively, the Calcutta and Madras High Courts;
V.K-T. Chari, Narasa Raju, and 8. M. Sikri, Advocates General, of Madras, Andhra, and
Punjab respectively; N. C. Sen Gupta, G. S, Pathak, and G. N. Joshi, advocates, respectively,
in Calcutta, Allahabad, and Bombay. N. A. Palkhivala was appointed to the commission in
October 1956 to work in the Statute Revision Section, particularly on income tax.

Nehru supported establishing the commission on a temporary basis, and thought
the time not ripe for a permanent body. See Baxi, Upendra, The Crisis in the Indian Legal
System, Vikas Publishing House Pvt. Ltd., New Delhi, 1983, p- 248. There had been
discussion in Parliament in 1952 about forming a law commission, and Ambedkar, then
Law Minister, had said that the government was considering whether such a body should
be statutory and permanent. He did not favour an autonomous body and argued that it
should becormne an arm of the Law Ministry, which it eventually became. The AICC resolved
on 26 July 1954 that there should be a law commission, as in England, to revise laws that
had been promulgated nearly a century previously, and to advise on current tegislation
from time to time. Ibid., p. 247. The work of the original wo Jaw commissions dated
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judges was bringing in individuals ‘who have little physical and judicial
vigour left’ ¥ Former Chief Justice Sastri also thought that there had
‘been a marked deterioration ... in the standards [in high courts] ... due
... mainly to unsatisfactory methods of selection which are often influ-
enced by political and other extraneous considerations’. Many of our

politicians would apparently prefer to have a complaisant judiciary, Sastri
said.2Y During visits to high court cities, the commission reported thatit

had heard ‘bitter and revealing criticisms’ of recent appointments from
Supreme Court, high court, and retired judges, public prosecutors, bar
associations, lawyers, and law school faculty. The ‘almost universal cho-
rus of comment alleged that unsatisfactory selection had ‘been induced
by executive influence’ reflecting ‘political expediency or regional or
communal sentiments’. This was the situation despite, in most cases, of
concurrence in appointments by the chief justices of the high courts and
the Chief Justice of India.2! Critics expressed these sentiments other than
to the commission. M. C. Mahajan wrote of his time as chief justice in
1954 that he ‘was greatly pained ... [that] ... narrow parochial considera-
tions were sought to be introduced in making these high legal appoint-
ments'. His suggested remedy was selection of judges from an all-India
panel—an idea whose popularity would wax and wane for four decades.??

One wonders if the picture were as broadly black as painted. Disa-

from the Act of 1833, Thomas Babbington Macaulay was the first chairman. These
commissions initiated the drafting of the Anglo-Indian Codes that would be placed in
force throughout the remainder of the 19th century.

19 Munshi, ‘Replies’ to the Law Commission questionnaire. K. M. Munshi Papers,
Microfilm Box 67, File 188, NMML. Munshi also said that it was ‘assumed too easily that
the selection made by the chief justice [of the high court] is necessarily guided by
considerations of merit’, given the justices’ close contacts with ministers. Also, several
ministers have been known ‘to have their favourite group of judges who exert considerable
influence in favour of their proteges and where casteism is a consideration’. Ibid., p. 5.

20 patanjali Sastri, ‘Answers to the Questionnaire’ of the Law Commission, p. 2. Copy
in the author's possession, kindness of Justice Sastri’s daughter.

21 Fourteenth Report: Reform of the Judicial Administration, 2 vols, Law Commission of
India, vol. 1, 1958, pp. 69, 105. The chief justices of the country later expressed their
apprehension that state governments might exerta baneful influence on the selection of
judges. At a meeting during the mid-sixties, with the Chief Justice presiding, the justices
‘resolved’ that if the government did not agree to a name recommended by a high court
chiefjustice, itmight request he submit another name, ‘but the State Governmentshould
not initiate and spousor a new name of itsown’. P. B. Gajendragadkarin aletter to Home
Minister G. L. Nanda, dated 7 June 1966. P. B. Gajendragadkar Papers, G. L. Nanda File,

NMML.
22 Mahajan, Looking Back, p. 213. S. R. Das, CJI from 1956 to 1959, had complained

about the ‘political pollution’ in the judiciary and aspirants ‘canvassing’ for judgeships,
according to Frank Anthony in Motherland, 15 May 1973.
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greements about the intellectual and legal qualifications of candidates
for the pench may be rational. No one involved in the appointments
process is immune from his own prejudice, error, and personality pref-
erences. Finding hidden motives is a parlour game within the i)riest-
hood of the Indian legal community. Caution, therefore, seems advis-
able when considering the vigour of this criticism. Indeed, Mahajan
'himselfalso praised the appointment process. Nehru ‘has always acted
1{1 accordance with the advice of the CJI', he recalled, except in rare
clrcumstances, despite efforts by state politicians with ‘considerable pull’
to influence him.2?

The Law Commission’s assessment, given in an interim note for the
cabinet, that the “weight of testimony™ it had collected compelled it to
conFlude thatsome high court appointments had been made on consid-
erations *“of political expediency or regional or communal sentiment”’
caused consternation in the Home Ministry.?* Home Minister Pant re-
acted to the note ‘with bewilderment and concern’ in a letter to Com-
missign chairman M. C. Setalvad. He had been primarily responsible for
appointments since 1955, Pant wrote, and every case ‘has been proc-
essed in the Home Ministry and the recommendations made by me have
asarule been endorsed by the Prime Minister and accepted by the Presi-
dent’.2% Pant enclosed a list of the forty-one judges appointed to high
courts since he had become Home Minister in 1955. ‘[Tlhere was not a
single case’ among them where the final result did not ‘follow the advice
of the Chief Justice of India’, he claimed. He enclosed a second list of
five appointees to four high courts about whom there had been some

2 Mehr Chand Mahajan, ‘A Pillar of Justice’, pp. 384-6.

A judge in the high courts of Punjab before and after Partition, Mahajan was
recommended for appointment to the Federal Courtin 1948, in preference to his former
chief justice, Dewan Ram Lal. Ram Lal, being friendly with the Prime Minister, wanted
N.ehru Lo veto my appointment, Mahajan remembered. But Nehru (who had had strong
differences with Mahajan over Kashmir, when he had been ‘Prime Minister’ there)
‘advised the President to appoint me.’

In his autobiography, Mahajan recalled events somewhat difterently. He wrote that
Nehru preferred Ram Lal, but that Kania and Patel preferred him, so he was appointed
Nehru having acceded to advice. Looking Back, pp. 191-2. ,

24 The original of the interim note is not yvailable. These quotations from it appeared
in the Statesman, 17 October 1957,

This note was also reported to have said the *“bitter and revealing”’ criticism of
appgintmems seem to express ‘“acute and well-founded™’ public dissatisfaction.

5 Pant to ‘My dear Setalvad’ dated 22 Angust 1957. Prasad papers, File 47, NAL
Pant had written to Setalvad on 16 August about the same subject, but the letter is not
available.
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disagreement, saying that the final decision in each instance followed
the CJI's advice. Also, because four of the individuals came from the judi-
cial services, there could have been no question of political bias.28 Con-
cluding his letter, Pant said that the idea of choosing judges from an all-
India panel had been suggested in February 1955, but that the then Chief
Justice B. K. Mukherjea did not favour it and the matter had been dropped.
Setalvad replied five days later. The analysis of the appointment process
covered in the note began in 1950, he explained, and was not confined
to 1955 and after. The information came from answers to the Law
Commission’s questionnaire and from oral testimony, some of which had
been given in confidence. Setalvad quoted an answer from a former Chief
Justice of India (who would seem to have been either B. K. Mukherjea or
S. R. Das): *“In olden days™, this answer said, the chief justice (of the
high court) had a “preponderant voice™ and the governor could actin
his individual discretion. Now, the governor had to be guided by his
ministers and ‘“the chief minister thinks it is his privilege to distribute
patronage and that his recommendation should be the determining
factor.”™ This had broughtabout some demoralization among high court
chief justices who, before making their recommendations, had tried to
ascertain the chief minister’s views so they would be spared the *“loss of

)

prestige in having [their] nomination unceremoniously turned down”™.
Setalvad told Pant that it was the commission’s duty ‘to find out why, in
spite of constitutional procedures having been followed in most of the
cases, satisfactory results have not been achieved’.27

The disagreement exploded publicly when a leaked account of the
interim note appeared under the headline, ‘Unsatisfactory Selection
of Judges, Main Cause of Arrears'.?® Pant wrote to a member of the com-
mission, Satyanarayana Rao, Setalvad being abroad, that the leak would
prove harmful to ‘public confidence in the independence and efficiency
of the judiciary’. Pant enclosed a list of high court appointments from

26 Of the five, two were appointees to the Allahabad High Court: V. G. Oak and J. K.
Tandon (who had apparently drafted several of the items Pant had sent to Nehru in 1951
about amending the Constitution (see chapter 2). The others were Panchkari Sarkar to
the Calcutia High Court, Raj Kishore Prasad to the Patna High Court, and M. Sadasivyya
to the Madras High Court. Pant to Setalvad, letter of 22 August 1957, footnote 25. The
latter was not appointed to Madras, but was appointed to Mysore in 1957, where he
retired as the chief justice in 1969.

27 Setalvad to ‘My dear Pantji’ 27 August 1957, Prasad Collection, File 47, NAL
Setalvad also told Pant that the ‘inside information’ about who agreed 1o the selection of
particular candidates would not have been available if Pant had not provided it.

28 The Statesman, 17 October 1957. See footnote 24.
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6 March 1950 through 1954. He pointed out that, with two exceptions,
all the seventy-five judges appointed during the period had been agreed
to by the high court chief justice, the chief minister, the governor, and
the Chief Justice of India.?? Setalvad’s evidence ‘can hardly outweigh
the manifest testimony of the indisputable facts given by me’, Pantsaid.
He found it difficult to conceive that a high court chief justice could be
‘so lacking in the elementary sense of justice’ that he would fear rec-
ommending an individual not in the chief minister’s favour. Pant con-
cluded by asking the commission, in light of his evidence, to delete the
‘relevant portions’ of the report and make other changes to remove
‘any misunderstanding ... in the public mind on this score’.

Replying to this letter, upon his return to New Delhi, Setalvad
regretted that the interim note had leaked, and acknowledged that, in
view of Pant’s evidence, the commission’s statement about the selection
process ‘undoubtedly needs modification’. The fact remained, Setalvad
said, that ‘extremely responsible persons’ held the view that unsatisfactory
individuals had been selected due to extraneous considerations. Because
there had been unsatisfactory appointments, ‘the Commission will have
to apply its mind to the devising of measures which may prevent such
selections in future.’®® As to Pant’s request for deletions from the
commission’s report, no report had been sent to the cabinet, only an
interim note by four commission members ‘pursuant to your request’.
The entire commission would go into all the evidence before making
its reccommendations. Setalvad added that he was including with his
letter more evidence the commission had collected about appointments
and that he would, 'if necessary’, discuss the matter with Pant.3!

Appointments to be chief justice of a high court or to be the Chief
Justice of India were seldom controversial so long as the central
government observed the convention of promotion by seniority.3? The
violation of the convention in 1973 would cause a national uproar

29 Letter dated 17 October 1957. Prasad Collection File 47, NAL The two exceptions
were a judge appointed to the Andhra High Court despite the CJI's ‘No' and a judge
appointed to the Patna High Court where the chief justice of that court had agreed
‘under protest’,

30 Setalvad to Pant, 10 November 1957. Ibid. This letter and the previous
correspondence had been sent to President Rajendra Prasad by Pant's private secretary,
Letter of H. K. Tandon to C. S. Venkatachar, 13 November 1957. Ibid.

31 Fourteenth Report: Reform of the Judicial Administration, vol. 1, pp. 34, 69-70, describes
broad criticism about the appointment of judges heard by the commission.

82 Only a dozen justices moved from a high court to the Supreme Court between
1950 and January 1958, selected, in general according to seniority in their own court.
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(chapter 12); in this carly period, there were rumoured instances of
the “supersession’ (passing over) or intended supersession of a senior
judge by a junior to be Chief Justice of India. The danger perceived in
this, of course, was that judges might seek preferment by tilting their
decisions to gain the government’s favour. For example, B. P. Sinha
‘was told’ that when Chief Justice Kania died suddenly and prematurely,
the government had been ‘inclined (o pass over’ Justices Sastri, Mahajan,
and Mukerjea—in order of their senioritv—in favour of S. R. Das as
Chief Justice of India. But an ‘unwritten law’ prevented this, Sinha
recalled ¥ A persistent version of this rumour was that Nehru intended
to supersede Patanjall Sastri in order to appoint a Muslim, Fazl Ali, to
be Chief Jusuce. This canard muy be set to rest. In the first place, Fazl
All was the senior of the two, having been appointed to the Federal
Court six months prior to Sastri.** Secondly, Ali had retired, at age
sixty-five, some seven wecks before Kania died. [t was Sastri who
succeeded Kania—Fazl Ali became governor of Orissa with the backing
of H. K. Mahtab.

Sull heard in New Delhiis the tale that on Sastri's retirement, Nehru
wished to supersede M. C. Mahajan in favour of B. K. Mukherjea.
According to one version, this was because Nehru and Mahajan had
had their differences over Kashinir, where Mahajan had been prime
ministerin 1947. Equally credible is the view that Nehru wished to bring
in M. C. Chagla from the Bombay High Court. Supreme Court justices
as a body resisted this, and ‘I heard it from Justice Mukherjea’s lips that
someone on the Court told Nehru that if you wanta Chief Jusdce other
than Mahajan you might as well think of having a whole new Court.”¥

Nehru backed down and even, according to some reports, apologized
36

to these judges orally and in a letter.
Members of the Law Commission cannot have been unaware of these

The first of these was Vivian Bose from the Nagpur High Court and the [ast was K. Subha
Rao from Andhrain 1958.

33 Sinhu, Reminiscences, p. 71

KSN Supreme Courtjudge’s seniority was then, and is now, dated from his appoinunent
to the Supreme Court, not from his first appoinunent to a high courtor appoinunent as
chief justice of & high court. For the date of Fasl Ali's appomntment to the Federal Court,
sce Dhavan, Rajeev and Jacob. Alice, Selection and Appuintment of Supreme Cowrt fudges, N,
M. Tripathi Pvt. Ltd., Bombay, 1978, p. 69.

3Bp K Chatterjee, since 1949 an advocate in the Supreme Court, inan interview
with the author. The Chatterjee and Mukherjea families, both from Calcutta, were on
friendly terms.

36 5ee the chapters by Kuldip Nayur and Justice K. S, flegde in Nayar, Kuldip (ed.),
Supersession of Judges, Indian Book Company, New Dethi, 1973, pp. 12, 47, The leuer of
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whisperings while drafting their final recommendations aboud judicial
appointinents. Those to the Supreme Courtshould be on mericalone,
without reference to ‘communal and regional considerations’, the
commuission said, and “distinguished members’ of the bar might be
recruited directly to the Court. It then made a recommendation, sound
in the context of the time, that would be invoked wrong-lieadedly in
1978. The Chief Justice of India, it said, should be chosen not merely
on the basis of seniority, but should be the most suitable person, whether

taken from the court, the bar, or the high courts.>” The commission
said also that Supreme Court judges, ‘as lawyers and men of vision’,
should be superior to the body of high court judges so as to command
respect. Appointments to high courts should be made solelv on the basis
of merit, and “only’ on the recommendation of the high court’s chief

Jjustice and with the concurrence of the CJ1. This latter recommendation
should be embodied in the Constitution, the commission said.?®

Judicial Independence: Other Risks, Other Protections

Other dangers to judicial independence were thought to exist and vari-
ous protections against them were suggested. Transferring a judge from
one high court to another, which the President could order, was suspect

apology is not to be found. Mahajan had been appointed o the Federal Court two weeks
before Mukherjea, in 1948,

In 1942, the Viceroy, Lord Linlithgow, had not consulted the outgoing Chiefl Justice
of the Federal Court, Sir Maurice Gywer, about succeeding him with Sir Patrick Spens.
Gywer protested this, and Linlithgow sent him a letter of apology, saving that there had
been ‘a serious error of procedure’ for which he took responsihility. Ihid., p. 18.

Spens later said that he dishked the 1950 Constitution’s provision that judges would
be appointed in consultation with the Chief Justice of India. He would have preferred
‘with the consent’ of the Chief Justice, and he hoped that the provision in the Consttution
‘would remain sufficient to ensure that the independence of the Indian judiciary would
survive'. Text of speech given to the Overseas League in London, 9 May 1950, K. M.
Munshi Papers, Microtilm, File 118, p. 33, NMML.

There was a genuine ‘supersession” in 1964, P. B. Gajendragadkar became CJTon |
Februarv 1964 superseding Justice S. Jaffer [mamn. The action aroused no controversy
because [inam had an illness that affected his mind. Retiring Chief Justice Sinha had
alerted Neliru to this. Nehru vistted Inmam several times to make his own assessment, and
then advised President Radhakrishnan o appoint Gujendrigadkar to be Chicf Justice.
Gajendragadkar, P B., To the Best of My Memory, Bharativa Vidyva Bhavan, Bombay, 1083,
pp. 138-9. Imam retired from the Supreme Courton 1 April 1964

37 Fourteenth prm‘/.' Reform of the Judicial Administration: Classifivd Recommendations, .
2. These classified recommendations were published separately from the two-volume
report in a pamphlet of thirty-one pages.

38 hid pp- 2,20
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as a means of executive retribution for ruling against the government,
and the potential for transfer also was thought intimidatingf“’ The ctarity
of the issue was muddied somewhat by the judiciary’s initiation of trans-
fers against its own on disciplinary grounds. During the Nehru years,
the three branches of government addressed the propriety of transfers
made by the executive or the judiciary and developed policies in regard
1o each. This did not dispel wariness, but it contained the issue until
transfers hecame highly politicized during the seventies.

The Law Commission paid little attention to transfers, which were
rare at the time, and confined itself to recommending that a high court
chiefjustice might come ‘even’ from another high court in ordcr to obtain
the ‘fittest person’ for the post. But the transfer should be ‘only” with the
concurrence of the Chicf Justice of India, a requirement that should be
added to the Constitution, the commission said.** Transfers among high
courts were subject to the convention that no judge should be transferred
without his consent.4! A recornmendation from the States Reorganization
Commission in 1955 would have altered this arrangement. One-third of
all high court judges should come from out of state because this would
cnhance national unity, the commission said.?? State chief ministers, at
one of their periodic meetings, were ‘not altogether favourable’ to the
recommendation.® But others, K. M. Munshi for example, believed that

transfers could serve both justice and unity in parts of the country with
4
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great ‘caste and provincial cleavages’.d
P. B. Gajendragadkar, when Chief Justice of India from February 1964

39 Under Article 9292, the President mav transfer a judge after consultation with the
Gl

40 Classified Recommendtions, p. 2.

41§ aw Minister A, K Sen in testimony to the parliamentary Joint Committee on the
Constitution {Fifteenth Amendmenty Bill, 1962, Evidence, Lok Sabha Sceretariat, New
Dethi, 1963, p. 6.

During the periods when Sarday Patel, Kagju, Pant, Shastri, and Nanda were home
ministers, they ‘followed consistendy’ the advice of the CJI when transferring and
appointing judges, recalled former Chiel Justice B. P. Sinha. Sinha, Reminiscences, p. 98.

A2 Summary of States Reorganization Commission Report, Ministry of Home Affairs, 4

December 1955,
43 The meeting was held ou 22 and 98 October 1955, AICC Papers, Second

Installment, File 11, 1935, NMML..

1 Munshi, ‘Replies” 1o the Law Commission questionnaire, paragraph 18. Munshi
Iy in aJetter 1o PanditPantof 11 Ocrober 1954, In his
1ad heard a complaint about
faction’. K. M. Munshi Papers,

had made the same point vigorous

exnerience with high conrts, Munshi said, he never !
.

wansferred judges, who ‘have heen REown o give every siis

Microfilm Box 67, File 188, NMML.

B
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to March 1966, was willing to cooperate with transfers if the judge
con?en.led and if the transfer helped national integration without causifr
‘prejudice or damage’ to an independent judiciary, he told Home Ministcg;
G. L: Ngnda. But he thought several transfers the government was
considering were “ethically improper and ... would materially affeci
the independence of the judiciary’. Such transfers as Nanda was
comcmplating ‘\‘vould create great bitterness” ainong high court judges
jvr;g[:iil;ngjlzt; uneasiness’ about the independence of the judiciafv,

Transfers of high court judges, other than to be a chief justice, did

. notalways originate in the executive branch. Initiative might come from

a h‘igh court chief justice or the Chief Justice of India. Théjus[iﬁcatiom
prxcally were that the judge was unduly susceptible to local ‘extrancou;
influences’ from which he would be free in another high court; that hé
had become corrupt, might be less so in another setting, and tran’sferring

him was simpler than attempted impeachment; or that his relations with
the high court bar had become so strained that he could not function

.cffectively on the bench. The latter could result from his being a poor
judge or a good one, some bar associations being no better than they
should be.*® Although never undisputed and always serious affairs, the
tr'ansfers of the Nehru years had little constitutional significance. ’The
highly politicized and notorious transfers during the 1975-7 internal
emergency and in the early eighties did have great constitutional
§1gr}1f.'1ca{1ce, because they were perceived to be calculated attacks on
_]udlCl.al independence. Chief Justice Gajendragadkar in his memoirs
describes several occasions when he had high court judges transferred
after himself investigating the accusations againgt them, without revealiné
either the accusations or the justices involved.4”

Ajudge's independence might be swayed, the aware public and the
legal profession believed, by inducements as well as by executive branch
intimidation and local extraneous influences. Offers of government
em.ploymem after retirement were thought to be one such inducement.
Gajendragadkar, for example, saw this as a danger, for he told Prime
Miqister Shastri that ‘it would strictly not be right’ for him, when Chief
Justice, to consider Shastri’s idea that, after retirement, he go to London

49 l:eucr to G. L. Nanda dated 12 February 1964, P’ B, Gajendragadkar Papers, NMML.
Gajendragadkar was referring to Justices Harbans Singh and Hameedullah Beg, who
apparently had been appointed high court judges after meeting the government’s
condition that they were willing to be transferred.
jg Ba.?e(l on interviews with several dozen lawyers and justices.
Gajendragadkar, Best of My Memory, pp. 165-72.
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as High Commissioner.4® The Socialist Party’s 1957 election manifesto
said there should not be such “scope for patronage’. K. M. Munshi told
the Law Commission, in his reply to its questionnaire, that ‘the judge,
anxious after retirement to get provided on some tribunal or committee,
begins to develop close contacts with the ministers ... [and becomes]
no better than other persons approaching the ministers for favours."¥
The Law Commission recommended amending the Constitution to
bar retired Supreme Court judges from government employment,
except as ad hoc judges, and to bar retired high court judges from
practising in any court except the Supreme Court and from government
employment.

K. Santhanam went to the heart of judicial independence issues
when he wrote that true independence would be achieved ‘only
through the growth of traditions ... in which they [judicial officers] will
refuse to be influenced by external factors ... [and the executive] will
consider it altogether wrong to interfere with the independence of the

judiciary’ .51

The Quality of Justice

High calibre, untainted judges, it was recognized, were by no means
the only requirement for providing the quality of justice necessary for
society to be democratic and equitable. High quality justice demanded
that bar as well as bench be intelligent, well educated, and able; that

the judicial process be speedy and access to it both fair and affordable
to the common man; and that judicial and executive functions in district

government be separated. These issues confronted the institutions of

the new Constitution from the first day. Seldom could remedies to
weaknesses be found in constitutional change. Yet, the future of
constitutional government would depend on strengthening the judicial
system in all its aspects.52 A thorough examination of these issues would

48 Ibid., p. 184.

49 Munshi, ‘Replies’, p. 5. K. M. Munshi Papers, Microfilm Box 67, File 188, NMML.

50 Classified Recommendations, p. 20.

51 Santhanam, K., Union-State Relations in India, Indian Institute of Public Adminis-
tration/Asia Publishing House, London, 1960, pp. 27-8.

52 The issues were considered widely. A high court arrears committee reported in
1951. A cabinet subcommittee reviewed various reform proposals. A reform bill was
introduced and debated in Parliament, but was shelved pending a comprehensive study to
be provided by the Law Commission. Nehru, cabinet ministers, and governors like Munshi
corresponded actively about judicial reform, and an AICC resolution called for reform.
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fill several volumes.?® Here, we may review only the most prominent
and persistent of them.

Improving the quality of individuals available to become judges
concerned nearly everyone. President Prasad spoke often of the need
forastrong bar, for ‘if the bar is weak, the judiciary will be weak’.5¢ The
Law Commission in its Fourteenth Report recommended establishing an
All-India Judicial Service along the lines of the Indian Administrative
Service (IAS) to improve the quality of district and high court judges.
K. M. Munshi, among others, favoured this, as did the Conference of
Chief Justices at its annual meetings in 1961 and 1963.5° The idea has
reappeared several times, but has not been implemented. The Bar Council
of India’s Legal Education Committee in the mid-sixties established a
basic curriculum for the country’s law schools, and, in cooperation with
universites, set the examinations, for the Bachelor of Law degree. But
there are no bar examinations, and young graduates are unleashed on
the courts, often ill-prepared to meet their responsibilities. The legal
profession again began considering remedial measures in the mid-
nineties.

Separating the executive from the judiciary had been a demand of
the Congress Party and others from before independence. The same
individual acting as prosecutor, judge, and jury—as did the ‘Collector’
(of revenue and as civil executive) and the Magistrate in district
.governments under the British-——was unacceptable, a remnant of
arbitrary, colonial rule. But the separation, called for in Article 50 in
the Directive Principles, was implemented slowly. The government
reported in 1960 that it had been completed in only six states.36 Still
incomplete in 1971, separation was made statutory in the 1973 revision
of the Criminal Procedure Code (CrPC).

Speedy resolution of cases seemed to be beyond the capability of
bench, bar, and court administrators. There were 164,000 cases in arrears,
Nehru told the first Conference of Law Ministers in 1957. Home Minister

53 For hooks wholly or in part dealing with the judicial system, see the writings by
Upendra Baxi, Rajeev Dhavan, S. Sahay, and A. G. Noorani cited in the bibliography at
- the end of this book. See also publications by the Indian Law Institute, the Bar Council of
~-India, and the journal sections of the law reports.
. 9% Speech inaugurating the formation of the Bar Council of India, 2 April 1960.
: Speeches of Rajendra Prasad, 1960-61, pp. 43ff.
_ 55 For the Conference of Chief Justices, see AR, 7-13 May 1961, p. 3938, and 9-15
uly 1963, p. 5297.

" 36 Official statement of 23 July 1960. The laggards were Bihar, UP, Punjab, and Madhya
Pradesh. AR, 6-12 August 1960, p. 3476.
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Pant asked the ministers’ assistance in resolving the problem which has
““baffled all of us and which has proved intractable so far”'.>? Not only
was justice delayed justice denied, it was costly to litigant and taxpayer.
The Congress called for speedier decisions because clogged courts
excluded the teeming millions from justice, a demand supported by
other partivs:s.58 Court delays were attributed to the greatly increased
case load that arose from challenges to new legislation enacted under
the Constitution—in areas such as fundamental rights, economic and
industrial development, and appeals to the high courts from election
tribunals—and to taking judges away from court duties by deputing
them to special assignments. But the primary culprit, according to the
Law Commission, were court indiscipline: judges’ leisurely behaviour,
the excessive length of lawyers’ oral arguments, judges’ ready granting
of adjournments and ‘stays’, and the granting of special leave petitions
(SLPs) by the Supreme Court, which could result in stays lasting years.
Among other examples, the Law Commission cited one in Bihar, where
a subordinate judicial officer was not required to explain a delay untiia
case was three years old.>® For years, these failings would be ritually
bemoaned by judicial personalities on appropriate occasions. The Law
Commission’s lasting contribution in 1958 was establishing a base-line
analysis of judicial conditions and the requirements for their improvement.

57 Hindustan Times, 19 September 1957.

58 Hare Krushna Mahtab on 13 June 1952 wrote to the convenor of the CPP's Standing
Committee on Law about the urgent necessity of simplifying legal procedures ‘to help
the common man who has not got the necessary means to take advantage of the machinery
... to secure remedies quickly and at minimum cost’. Hare Krushna Mahtab Papers, File
26, NMML.

59 Fourteenth Report, vol. 1, p. 136.

Setalvad wrote a paper devoted to ‘Backlog of Court Cases' in which he addressed
the reasons and remedies for arrears. See Choudhary, Prasad: Correspondence, vol. 18, pp.

484-92.
The Law Commission recommended various devices to speed court process, the very

simplicity of which constituted an indictment of existing practices. The recommendations
included reviewing the adequacy of the strength of high courts every few years and
appointing additional judges to clear up arrears. High court judges should sit in courtat
least five hiours a day, work at least two hundred days a year, and ‘observe strict punctuality

on the bench'. Classified Recommendations, p. 29. A time limit ought to be fixed for the 3

completion of arguments and delivery of the judgement, the commission said, and SLPs
‘should not be given too freely’. Ibid., p. 21.

Justice Mahajan recalled that during his time as Chief Justice the court was ‘flooded’ | ]

with SLPs, some of which were ‘so frivotous’ that he could dispose of a dozen ata sitting.
Mahajan, Looking Back, p. 196. What Mahajan did not say was that filing SLPs was, and is,
a very lucrative practice for lawyers.
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Seeking justice in court was expensive for the comimon man, often
prohibitively so. Two reasons were the cost of a lawyer, and the
existence of the fee system under which a litigant had to pay a fee to
register his case. This had to be changed, the Law Commission said,
pointing out that India was the only country under a modern system
of government that ‘deters a person who has been deprived of his
property or whose legal rights have been infringed from seeking
redress by imposing a tax on the remedy he seeks'.%0 Fees for petitioners
acting under Articles 32 and 226 of the Constitution (moving the
Supreme Court or a high court for relief) should be low if not nominal,
the commission recommended, but it did not recommend stopping
the practice altogether.%! Fees computed according to the damages
sought are still charged, with the exception of the fee of two hundred
and fifty rupees charged for approaching the Supreme Court under
Article 32—its original jurisdiction over the Fundamental Rights.
The Law Commission advocated legal aid so that the poor man could
afford a lawyer. Citing the Preamble’s pledges and Article 14’s assurance
of equality before and equal protection of the law, the commission said
that, ‘Insofar as a person is unable to obtain access to a court of law for
having his wrongs redressed or for defending himself against a criminal
charge, justice becomes unequal and laws meant for ... [the poor man’s]
protection have no meaning ...".52 Legal aid should be available for all
and not be confined to those ‘normally classed’ as poor. Those unable to
pay should get aid free; others would pay on a graduated scale.%3 With
this recommendation, as with many others, the Fourteenth Report would
be far ahead of its time—and consequently ignored. Legal aid became a
statutory right in the 1990s, but the government-established legal aid
agency is financially undernourished.

As the Constitution began its career, the judiciary—despite failings
well known and confirmed so studiously by the Law Commission—was
v the most respected of the three branches of government. Its conduct,

m T
e Fourteenth Report, vol. 1, p. 487. The British had brought the practice to Bengal in
2.
61 1bid., pp- 509-10. Fees should be reduced and, if collected, money from them
jghould be used to defray only the costs of the ‘civil judicial establishment’, with judicial
-officers’ salaries being charged to the general taxpayer, the Law Commission said.
52 Ibid., p. 587.
63 11 T

3 Ibid., p. 591. In the commission’s view, the government ought to pay the costs of
legal aid, but not manage it. This should be left to the legal profession.

The commission also studied and made recommendations cancerning legal education
nd the bar. The Advocates Act of 1961 embodied a number of its recommendations.
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from the lowest ¢

fromn that respect

principles for the
social revolution |

ourt to the highest, would both increase and subtract

as the years passed. During the Nehru years, the

judicial system in the service of democracy and the

had been firmly established.

Chapter 6

MAKING AND PRESERVING A NATION

India was not, and its peoples were not, one at the republic’s beginning,
which made the leaders anxious and focused their minds on achieving
unity. The subcontinent’s partition was only three years in the past,
and its effects still reverberated. Some five hundred princely states
had just been integrated into the union—one of them, Hyderabad,
forcibly—after having been outside the ‘British India’ administrative
system and not part of the ‘federation’ established by the 1935 Act.}
Jammu and Kashmir continued tense in the aftermath of the Maharaja’s
accession under the pressure of an invasion by Pakistan-inspired
guerrillas. The government’s writ had to be made good in the distant
Northeast, even more isolated by the way boundaries had been drawn
at partition. Demands for redrawing state boundaries along language
lines were thought by Nehru and some others to threaten unity. Then
there was the country’s famously diverse society: fourteen major
languages (listed in the Eighth Schedule) and innumerable minor
ones, regional and cultural loyalties, vast differences in economic
conditions and potential for development, and the thousands of
vertical and horizontal compartments of family, caste, clan, and class—
each with strong, sometimes religiously prescribed, loyalties—
all interacting in a multitude of ways. Underlying the anxieties
generated by these factors was the fear that administration might
break down under their burden, leaving government in the country
helpless.

No wonder the Prime Minister, his colleagues, and the politically
aware public were worried for national unity and integrity. Weakness in
or failure of this third strand in the seamless web could doom the other
.“two. Break-up or ‘Balkanization’ of the country would end the national
democracy and create impossible conditions for social revolution.
Conversely, without social revolution, what would become of unity? The
web was indeed seamless. ‘Fissiparous tendencies arise out of social

1 See Menon, V. P., The Integration of the Indian States, Longmans Green and Co.,
" London, 1956.
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backwardness,” Nehru believed.? President Radhakrishnan warned. the
country that petty considerations, factions, and caste C,li?f);ltes raised
“‘doubts about the stability of a united, democratic India™. .

The leaders’ anxieties hardly were groundless, but for two reasons it
can be argued that they were overdrawn: the comp'artmen’tallzatlon of
society impeded national integration (in the ‘mgltlng—pot sense), but
did not endanger the country's unity and integrity, and the forces for
unity operating in the country were sironger 2.1nd more numerous t'};az
the forces against unity. In this chapter the unifying forces fmll.be tiescn e
first and, afterwards, the disruptive forces. The Constm.mon s part in
fostering unity will be discussed as we go a]ong..The mgchmery for.umty,
the Constitution’s centre~state relations provisions, will be the subject of
a third section.

Forces for Unity

History had dealtindependent India unifying cards, a tendency towards
unity and centralization.? Empires, ancient through the Mughal, had
stretched broadly across the land through the force of arms and culture
and were administered centrally to the extent they could be. Elements
of a national culture existed in the form of a panthe.or.l, later ca‘lled
Hinduism, whose individual deities descended from a trinity reFognlzed
countrywide. Sanctified Jocations were the object of ‘reglon-.a.nd
country-wide pilgrimages. The arrival ofIslgm br'ought a fal‘th.as un,mng
as divisive. To an extent, it became Hinduized; it and the ‘Hindu sul')-
sects came to share saints. The languages of the pre-Mughal Islamic
and Mughal empires—Persian and, especially, Urdu—were us.ed for
diplomatic and commercial dealings througbqut the land. With Fhe
British ‘Raj’ came an even more powerful u.m'fymg‘language., English,
together with increasingly standardized administration, the nmeteem};
century’s great ‘Anglo-Indian Codes’ and courts of.la.w, the grow;h}(l)
representative bodies, and, above all, the cemralxzm‘g. force of the
Viceroy representing the British Crown. Under the British also' came

2 Nehru to the AICC meeting at Madurai, October 1961. Report of the GeneralSemtaﬁe;,
January 196 1-December 1961, Indian National Congress (INC), New Delhi, 1961 pp6.724— A

3 In his farewell speech as President, 25 January 1967. AR, 12-18 February 1967, pp.
7540ff. o »

4 Of the many books on the subject, one of the most significant s Nehru,]awaharl}al,
The Unity of India, 3rd impression, Lindsay Drummond, London, 1948 (19412:‘. Seelz(;;g
Nehru, Jawaharlal, The Discovery of India, 4th edn., Meridian Books Ltd., Londor,
(1946).

Making and Preserving a Nation 145

unifying factors such as the telegraph and the railways, coastal shipping,
an army drawn countrywide (although the units were organized by
community), the growth of widespread commerical clans, English
education, and the British democratic tradition—which captivated
educated Indians even, or especially, when it was absent from India.

Among the ordinary people, there was a proclivity to look to the sarkar,
the government, for things both good and evil.

Building on these factors, the independence movement, under the
leadership of the Congress Party, unified Indians further by testing their
resolve. Although the Congress had championed Indians’ rights since
its founding in 1885 by an Englishman, it was under the influence of
Mohandas Gandhi after 1915 that Congress became the party of
independence. Although Gandhi advocated decentralized government
based on village panchayats, the reality of his charisma, his tactical sense,
and his rarely challenged leadership produced a highly centralized
political campaign, as did his insistence that regional and other
constituency interests be muted for the sake of unified resistance to
British rule.? India’s leaders at independence were the product of this
atmosphere of common effort, of overcoming fractiousness from
personality and strategy. Nehru, Patel, Prasad, Maulana Azad, and others
on the national stage were joined by powerful chief ministers who
combined local power bases with a national outlook—Pandit G. B. Pant
in UP, B. C. Roy in Bengal, B. G. Kher and Morarji Desai in Bombay,
Ravi Shankar Shukla in Madhya Pradesh, C. Rajagopalachari in Madras,
and Pratap Singh Kairon in Punjab. All, putting national unity first,
believed in a strong central government as well as strong states. The

- Congress even had practised centralized governance from 1937 to 1939

when it ruled eight provinces after winning elections under the 1935
Act—evolving mechanisms such as the Central Parliamentary Board
(CPB) to direct the functioning of the provincial ministries—a mandate
renewed by the Working Committee in 19486

5Foran excellent account of Gandhi's leadership from among the many books about

" the Mahatma, see Brown, Judith M., Gandhi: Prisoner of Hope, Oxford University Press,
Oxfo-d, 1989.

6 At the Congress session at Jaipur. Kochanek, Congress Party, p. 234.
Also in 1948 it established the Central Election Committee (CEC) to set the criteria

for candidates for Parliament and state legislatures and to make the final distribution of

tickets to those allowed to contest. During late 1961, for example, the committee met for
four weeks to select candidates for 500 seats in the Lok Sabha and 2,800 aspirants for

- state legislatures. Report of the General Secretaries, January 1961-December 1961, AICC, p. 16.

State election committees, often with CEC intervention, prepared the state list to
submit to the CEC.
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Given this experience and the circumstances at independence, it
was predictable that the leaders in the Constituent Assembly would draft
a highly centralized Constitution, niany of whose provisions were
designed to contribute to unity: centralized administration, the federal
government’s extensive financial and legislative powers, a unified court
system, single citizenship, and adultsuffrage. This top-down federalism
has been thus described: ‘[I]n India, the Union is not a federation of
sovereign states ... . Thisis an important distinction between the Indian
Union and some other democratic federations where the federating
units existed before the federal unions ... and could therefore insist on
coming into those federations on their own terms.’’

Under the Constitution, the Congress had no greater goal than
national unity, although individuals’ ‘greed for office’ drew criticismin
party publications. In unity lay its self-preservation, its power, its
patronage, and its patriotic justification. In the central ar}d most state
governments, the party and government were Siamese Lmns,Jom?d at
head, hip, and toe. The Working Committee’s authority was some[tmes
questioned but rarely disobeyed. Each of the Parliamentary BOZ.ll”C.i s SIX
members, drawn from the cabinet, from among the chief mmxgcfs,
and chaired by the party president, was responsible for party afffurs in
several states. They arbitrated, mediated, and sometimes mves.tlgated
internal party and party-state government disputes. Inst.rucuons to
Provincial Congress Committee presidents and chief ministers coulc;
go down either the governmental or the party chain of command.
Several times after the 1962 elections, the CPB umpired who would be
the chief minister and be included in his cabinet.® Yet, the combination

7 Report of the States Reorganization Commission, Manager of Publications, GOl New
Delhi, 1955, p. 163. - N

This commission was appointed to plan the reorganization of the states along linguistic
lines, fulfilling Gandhi’s promise of the twenties. The central government was cg]pom’cred
16 do this under Article 8, which authorized Parliament to alter state boundanes and to
create new states after the President ascertained the views of the state legislatures involved.

For an excellent, brief description of the tederal systent, sec llardgrave, Robert L.Jr
and Kochanek, Stanley, /ndiu: Government and Politics in a Developing Nation, 5th edn.,
Harcourt Brace Jovanovich College Publishers, New York, NY, 1993, chj 4 ' .

8 Running parallel to Nehru's letters and go\‘crnn-mnt communications to chief
ministers was 1 constant streami of letters and circulars from Congress hcad\r?u;\rtcrs to
chief ministers, to state cabinet ministers and deputy ministers, 10 p;lrfh\ln&‘,[\[él?‘
secretaries, and to PCC presidenis und District Congress Commm?c leaders. See Zu%dl.
AM., The Directives of the Congress High Command to Ministers and Chief Minsters, Indian
Iustitute of Applied Political Rescarch, New Delhi, 1986, ‘

9 Hardgrave and Kochancek, Government and Politics, p. 261.
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of the CPB, the Working Committee, and the Primne Minister did not
make and unmake chicf ministers with the frequency of later vears.
The average tenure of a chief minister (of a possible five vears) was 3.9
years under Nehru and 2.6 vears after him. 10

This intimate party-government relationship constituted the pattern
once the governmentwing of the party had vanquished the organizational
wing in the Kripalani and Tandon affairs. Nehru’s holding the offices of
party president and prime minister reinforced it, and he arranged that
party presidents from 1954 to 1964 had experience in government—in
the main as chief ministers.!! The Working Committee acted as an
importarit forum f{or developing national policies on the broadest
issues—e.g. on language and zamindari abolition. In several states, into
the mid-fifties, Provincial Congress Committees attempted (o control
the chief minister and his government. The fullest cxpression of the
Congress-government paralleland-linked ‘federalism’ came late in 1963
with the so-called ‘Kamaraj Plan’. K. Kamaraj, then Chief Minister of
Tamil Nadu, had proposed thatall chiefand central governmert ministers
resign from office ‘and ofter themselves for full-ime organizadonal
work.’'2 Nchru offered to resign, but the party invited him to stay as

Members of the Parliamentary Board during the Nehru vears included Nehru,
Maulana Azad, G.B. Pant, Jagjivan Ram, Morarji Desai, K. Kamaraj, Indira Gandhi, U.N.
Dhebar, S.K. Padil, Y. B. Chavan, and Lal Bahadur Shastri.

The CPB could have wide responsibilities. For example, the committee chaired by
UN Dhebar on the immplemencadon of the 1964 Bhubaneshwar ‘Demacracy and Socialism'
resolution recommended that state ministers be responsible 1o the CPB for failures in
agricultural production. AR, 27 May-2 June 1964, p 5843.

10 Gyhan, S., ‘Federalism and the New Political Economy in India,’ in Arora, Balveer
and Verney, Douglas V. (eds), Multiple ldentities in a Single State, Konark Publishers Pvt.
Lid,, New Delhi, 1995, p 264.

K. Santhanam doubted the ‘rightness’ of the party high command calling the twne
for ministries. He thought there should be a conventien that state ministers be sacked

- only by the chief minister and not by the Working Committee. Santhanam, K., Plunning

and Plain Thinking, Higginbothoms Pvt, Ltd., Madras, 1958, pp. 123-4.

The Working Committee, for example, forced Sampurnanand 1o resign as UP Chief
Minister in 1960. Report of the General Secretaries, January 1960—-December 1960, A1CC.

1 Hardgrave and Kochanek, Government and Politics, p. 60.

Even so, party presidents scinctimes were thought to be little more than glorified
office boys for the Congress governinent. Ihid., p7d

12 Congress Bulletin, INC, New Delli, 1953 nos, 7-3, p 37, Cited in Kochaniek, Congress
Party, pp. 78-Y. For an account of the origins and implementation of the Kamaraj Plan,
also see Gopal, Nehru, vol. 3, PP 244=0.
" The plan’s origins lay i the grave damage to nationul and party prestige from the
defeat in war by the Chinese a year earlier und the party's deleat in three by-clections in
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Prime Minister and to choose who would depart and who remain. Kamaraj
became president of the Congress. Whatever Nehru'’s motives in backing
the plan, it strengthened and invigorated the party and the top of its
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governments or groups in areas within states. Although artacked as
secessionist, typically these were cries to the national or relevant state
capitals for sympathetic attention to genuine grievances. Unheeded,

however, these could and sometimes did fester into violent crises that
disrupted local stability and gravely strained relations between state
governments and the centre. The second, more-apparent-than-real, threat

to national integrity was more complex. Leaders, and many others,
focused their fears on the four ‘isms’—casteism, communalism (Hindu-
Muslim friction, especially), linguism, and provincialism/regionalism,
which often were lumped together as ‘communalism’—for which the
remedy was ‘secularism’. A Congress Party resolution said every ‘separatist
tendency must be removed, caste was separatist as well as anti-<democratic,
and ‘provincialism’ was a ‘narrowing and disruptive factor’.}* Nehru wrote
of the necessity to build unity against ‘disintegrating forces and destructive
activities ... communalism, provincialism, and casteism’.}3 ‘[P]rovincial
feeling, caste feeling, linguistic feeling should all be made subservient to
the feeling of the country,” Rajendra Prasad told a Madras audience.16
He was correct. ‘Indian’ consciousness needed to be raised, although
much existed. But the unrealistic image of the country’s future as a
homogenized society, of citizens without subordinate loyalties, as the
. sine qua non for national integrity generated unwarranted fears. The
difficulties with which the leadership presented itself by confusing
preserving national integrity with the concept of national integration
will be revisited in Part VI, thus allowing the perspective of hindsight.
For now, it may be said that, with few exceptions, regional, cuttural, and
linguistic loyalties would vie for recognition and status within the nation,
- not for existence outside it. The compartments of family, caste, clan,
. and language were incompatible with integration among themselves,
- buttime would show that they cohabited successfully within the country.
- The genuineness and persistence of leadership fears is evident in the
recurring appeals against schism in prime ministers’ and presidents’
peeches on Independence Day and Republic Day since 1950.
* In their fears for national integrity and oppaosition to particularisms,
Nehru and the Congress ‘secularizers’ had allies they disliked intensely.

hierarchy.)® When, in May 1964 and in January 1966, it becz.ime necessary
to choose successors to Nehru and Lal Bahadur Shastri as prime ministers,
the Working Committee and the party president played'critical parts in
the selection, which the Congress Party in Parliament ratified by electing
first Shastri and then Indira Gandhi as its leader. Both successions .tc.)Ok
place decorously, although with a great deal m.ore.jockeying for position
during the second than during the first. Constitutional government had
passed two great tests. . ' '

Meanwhile, the already existing forces for unity outside the (;onstl-
tution had strengthened. The army became a symbol of nationalism. It
won a war with Pakistan in 1965, as it would in 1971. The economy
became more national, including the market for consumer goods.
Non-Congress parties were competing for national control. And the
longer citizens proved themselves to themselves, the greater became
their sense of common purpose. .

The Congress Party’s role as a force for cohesion had a less fortunate
aspect. The more thoroughly its ‘federalism’ and comm'ar.ld structure
functioned, the more the Constitution's centre-state provisions f.ell into
disuse. So long as Congress continued dominant in New I?Clhl and a
large number of state capitals, party leaders and the public (but not
opposition parties) paid this little attention. But as Congress P'arty
dominance faded, the Congress government at the centre excessxve.ly
used the centralizing features of the Constitution to corzlpensate. fOI“llS
waning authority. This evoked the ‘constitutional revolt ofthf: elghtles
(Part VI) in which state governments demanded decentral}zatlon of
power either through changing the Constitution or changes in the way
it was worked.

Forces Against Unity

These were both more apparent than real and very real. The former
took two shapes. One, of which more will be seen throughout the book

14 Resolutions, Sixtieth Session, INC, New Delhi, 1955, pp. 9-10.
and especially in Part VI, was demands for ‘autonomy by state

15 Leuters to chief ministers dated 16 July and 1 August 1953. NLTCM, vol. 8, pp.
39-40, 350.

16 Speecti on Independence Day, 1960. Speeches of Rajindra Prasad, 1960—61, p. 136.

The Praja Socialist Party and other parties also inveighed against ‘particularistic

b loyalties’, for example at the PSP National Executive meeting in July 1961. AR, 16-22 July
961, p. 4060.

May 1962—especially galling because they came at the hands of two former Congressrfn(;n, ;

Acharya Kripalani and Minoo Masani (by then a leader in the Swatantra), and of the

Nehru-hating socialist, Ram Manohar Lohia.
13 Kochanek, Congress Party, p. 261.
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The militant Hindu parties and bodics—the Hindu Mahasabha, the Jana
Sangh, and the Rashtriya Swayamsevak Sangh (RSS)—would have en(%ed
particularisms through a sort of religion-based totalitarianism by scrapping
the Constitution’s distribution of powers to establish a unitary staie. The
Jania Sangh’s election manifesto of 1957 said that the federal structure
had created rivalries between the centraland state governments that were
an obstacle to natiunal sclidarity. The party would declare ‘Bharat to be
a Unitary Swte’. 17 Some years later, the party offered a plan to abol%sh
the states and legislatures and to replace thern with large administrative
districts having no legislative functions, which would be reserved for
Parliament.!®

There were, however, sedous threats to unity and integrity from groups
with rampant larguage, cultural, or religious identities, which often
overlapped. The explosive mixture of religion-based identity and Izl}igtlxage
in Punjab oscillated between demands for autonomy, and secessionism.
The Sikls, having rejected an offer from the Muslim League to form a
state confederated with Pakistan, expected India might similarly reward
them.!¥ When this did not happen, agitation began for ‘Punjabi Suba’, a

17 Lilvetion Manifesto, 1957, Bharativa Jana Sangh, New Delhi, 1956, p. 7

18 {1padhyaya, Been Dayal, Principles and Policies, preseuted atthe Jana S‘;u()gh General
Council meeting, Gwalior, 17 August 1964. AR, 9-15 September 1964, p.ll)Oi(’)A

In January 1961, the All-India Masim Convention, with reprcscntauve_s from fnost
political parties, recoramended the abolition of the federal system because iuinterfered
with economic planning AR, 9-15 July 1961, p. 4045. Convention held under the
presidency of Congressinan Dr Syed Mahmud.

Even tormer Chics Justice Mahajan espoused a unitary form of governinent to overcome
the *political disunity’ in the counuy, despite its culral unity. In a iolng letter [(I) Pr:tme
Minister Nehru, with a copy to the President, Mahajan suggested doing away thh. .the
Federal Constitution and ... [inaking] it a unitary system of government ... [with] abolition
of all State Legislatures and State Ministries, the States to be merely udministryivc units to
be governed by Governors with the help of advisory bodies'. Mahajan, Looking Back, pp.
226-7. .

Prasad responded that it was necessary to safeguard the Consiitution as it exists.
Some of us, he said, were anxious to have ‘some unifying power but we could not do
mare to get the Previnces under theanfluence of the Centre’. Prasad wifhed thatsomem?e
could think of a way ‘the powers of the Stutes could gradually be curtatle(li {[9 help}vm
creating a feeling of unity’. This letter, minus some personal items, was printed in Looking
Back, pp. 220-30. o

Rujugopalachari and V. V. Gird, the iutlc.r Lhcll\ a4 NunIster at ‘[hc ngfl[rc, wrote o
Mahajun approvingly when he published his ideas i a ncn'S}l)“;xpcr i 19:')(;.

19 Mauy Sikhs 1o this day remember Nehru's saying that *l'see nothing wrong in an

area and a set-up in the North wherein the Sikhs canaalso experience the glow of freedom.”
2

At a press conference in Calcutta as reportzd in the Statesman, 7 july 1946, Cised in
Dhillon, G. S., India Commits Suicide, Singh and Singh Publishers, Chandigarh, 1992, p. 7.
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;
Punjabispeaking state controlled by Sikhs. When this failed and the 1956
slates reorganization also did not meet their demands, the Sikhs felt
‘cheated’, as some put it, and agitation recommenced, leading (o
fastunro-death declurations by religious leaders. The Nehru government
did not combat the danger to unity with emergency procedures such as
President’s Rule, but preventively detained one of the religious leaders,
Master Tara Singh, and authorized the armed forees to use harsh measurces
against violence. Nehru's protestations that he was willing 1o do
‘everything we can for the Punjubi language? and he creation of a
separate Punjab in 1966 by dividing Punjab into the states ot Punjab and
Haryana only dampened Sikh satisfactions for a time. Secessionism on
the part of some Sikhs, sometimes fuelled by New Delhi's misguided
policies in the Punjab, would plague India oif and on for years (see also
Parts V and VI). Particularly in the Punjab, as later in the Northeast,
rivalry or warfare among lacal factions complicated any peace efforts the
central government might atteinpt in co-operation with state government
authorities.

Secession threatened briefly in Jammu and Kashmir. Islam, the
religion of the majority of the individuals in the Vale of Kashmir was a
vital issue to the governments of India and Pakistan, although far less
so to the Muslim inhabitants of the Vale. The latter simply wanted to
preserve their culture, while reaping New Delhi’s largesse. This former
princely state was given special status under the Constitution’s Article
370 and allowed to frame its own constitution.?! Sheikh Mohammad
Abdullah, the state’s ‘Prinie Minister’ and leader of the Muslims in the
Vale, found the inclusion of Article 370 in the ‘Temporary and
Transitional Provisions’ of the Constitution’s Part XXI unsettling. He
wanted ‘iron-clad guarantees of autonomy’.?2 Suspecting the state’s

20 Nehru's version of his correspondence with Tara Singh in 1961, NLTCM, vol. 5, p.
450. The Punjabi language, one of the many forms of Hindi or Hindustani spoken in
North India, is spoken alike by Hindus, Muslims, and Sikhs in the Punjab, and before
Partition typicaily was written in the Urdua script. It has come to be writien most often in
the Gurmukhi script.

For the Sikbs, Punjabi Suba was a code word for a state in which they would dominate
politically. But the demand for Punjabi Subu, in essence, was not religion-based and anti-
Hindu.

21 parliament's Jurisdiction in Kasbmir was limited to matters on the Union and
Concuwirent legislative lists “which, in consultation with the government of the state, are
declared by the President to correspond o maiters specified in the Instrument of
Accession’, Otherwise, the Kashmir iegislature had jurisdiction. The Supreme Courts
Jjurisdiction initatly did not extend to Kashnir.

L gee Bhauacharjea, Ajit, Kashmir: The Wounded Valley, UBS Publishers and Distributors
Lid., New Delhi, 1994. For ‘ironclad guarantees’, sce p. 184
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special status might be lost, Abdullah advocated independence from
India, causing New Delhi to dismiss his governiment in 1953 and place
him under preventive detention. Enacted in November 1956, the state
constitution said the state ‘is and shall be an integral part of the Union
of India’. Abdullah would claim this declaration invalid because,
detained, he had not been a member of the assembly. New Delhi would
become deeply and controversially involved in Kashmir affairs (some times
to popular satisfaction as in extending the Supreme Court’s jurisdiction
to the state), but without altering the original text of Article 370. Kashmir
was a vitally important issue for Nehru. Beyond his affection for the place
as a Kashmiri, the inclusion of the valley's Muslims in India constituted
for him evidence both of the country's secularism and of Pakistan’s
malevolent challenge to .23 ‘

In the Northeast, the largely Christian Nagas in Assam, lightly governed
by the British, began talking independence in the early 1950s under their
leader, Angami Phizo, and the Naga National Council. Nehru could not
tolerate independence, but he promised the Nagas considerable
autonomy and enjoined the Assamese government to restrain the growth
of Assamese influence in Naga areas. Not satisfied, Phizo renewed violent
resistance to Assamese authority. When the Indian army was unable to
suppress rebellion, the central government and the Naga People’s
Convention—a group more broadly representative of the Nagas than
the National Council—found a constitutional sotution. They agreed to
the creation of a separate state within India, Nagaland, which was
established in 1962 by the Thirteenth Amendment to the Constitution .24

In the South, the Dravida Munnetra Kazhagam (DMK—Dravidian
Progressive Federation), threatened secession explicitly in 1957, * “[E]

ach state should have full freedom to secede from the Indian Union ifit
so desires and should be given full and equal representation in parliament

so that the large states do not dominate the others,”” said the DMK’s

election manifesto.?? This coming together of Dravidian cultural and

23 For an account of the Kashmir ‘issue’ in 1947, see Gopal, Nehru, vol. 2, pp. 15-42,
Indian society's pretensions to secularism were being shaken (in 1947).by communal ‘@

killings from Bengal to the Punjab.
24 With the President’s assent in a new Article, 371A.

The amendment protected Naga religious and social practices, customary law, and
ownership and transfer of land and resources by saying that no act of parliament would

apply to the state of Nagaland unless the Naga legislative assembly agreed.
For a recounting of these events, see Gopal, Nekru, val. 2, pp. 207~12.
Sanjoy, Strangers in the Mist, Penguin Books India, New Delhi, 1994.
25 Hardgrave, The Dravidian Movement, p. 54.

Despite this language, Hardgrave was of the opinion that ‘Dravidisthan, the symbol

Also, Hazarika,
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Tat.ni] language identities included strong anti-Hindi, anti-North Indj
ang-Brahmin, and pro-socialist sentiments. (Read;:rs will rec l?d}la
a¥1t1-.Br:ahmin sentiment in the Champaknam case about Zs't[' I'C
discrimination in chapter 3.) The Tamil-speakjng Congress Chief Elinl' 1tVe
of Madras, K. Kamaraj Nadar, denounced the manifesto as ‘an aff;S o
to the unity and solidarity of the country.’?6 Nehru thought the Dravid(')m
movement ‘built up on communal hatred, narrow-minded bigot alag
violence ... the worst type of communal organization’.27 s
Althox}gh the DMK split in 1959, with its largest faction calling not
for secession but for decentralized government, New Delhi’s anxieties
persisted—perhaps not least from the DMK’s legitimate electoral
challenge to Congress power in Madras state. And in the panic
accon?parhlying the Chinese attack in 1962, as described in chapter 2, the
Constitution was amended to make the freedoms of speech assen’lbl
and to form associations subject to laws made in the intere’sts of ‘thye’
sovereignty and integrity of India’. Additionally, to qualify as a candidate
for Parliament and state legislatures, to campaign if nominated, and to
become a member of a legislature if elected, an individual had to’take an
oath to ‘uphold the sovereignty and integrity of Indija’.28

~of Tamil nauon;.xlig aspiration, was at the most a side issue, for the Manifesto implicitl
accepted the existing Constitutional order.’ Ibid. ’
In the 1957 electiqn to the Madras legislative assembly, the DMK went from havin
0 seats to ﬁf'te'cn. It did vastly better in local elections, at the Congress’s expense #
dThc Dradexan peoples, probably originating in the eastern Mediterranean countries
“and the Iranian plateau, entered India prior to the Aryans, whose advent seems to
vtsxav?' p;x{shed them southwards from north-western and western Indja. See Mansingh
urjit, Historical Dictionary of India, The Scarecrow P ,
) 3 ) a ress Inc., Lanh: /
oo e £ am, Maryland, 1996,
) :: The Dravidian Movement, pp- 54-6.
Letters to chief ministers of 17 October 195% k
and 31 Decemb ! C.
' Péggs o vl 4 p. 625, ecember 1957 NLTCM, vol.
fAn"Il'hu;QSmte;n}:h Amendment added a proviso to the freedom of expression clause
icle 19, and the oaths were provided for in other arti joi
' clesand 5 i
A nd joined other oaths in
The oath emerged from the work of the National Integration Council, which first
et m]sune 1962. C. P.' R:\maswamy Alyar, Home Minister Lal Bahadur Shastri, and his
ome Secretary L.Ff. Singh are said 1o have been instrumental in its drafting. Sir C P
: mz?swamy, when diwan of the princely state of Travancore, had opposed the integration
of princely states into the Indian union. i
"I'he chief ministers’ meeting of August 1961, with Nehru presiding, had recommended
ma:ng adxl'(;cacy of secession a penal offence. ‘Summary of Previous Recommendations
on National Integration’, prepared by G. R. §. Ra ‘Nati i ‘
R : v G. R. S. Rao for the National C - pr i
Centenary at Patna, 1966, cyclostyled. ronal Commitec for Gundb
In the Indian Penal Code (Amendment) Act of 1961, Parliament already had made



154 Workung a Demaocratic Constitution

Introducing the amending bill, Law Minister Asoke Sen, as will be
recalled, told the Lok Sabha thatits purpose was 1o give the government
of India ‘appropriate powers ... to impose restrictions against Lhos.c in-
dividuals or organizations who want to rauke sccessio.n from I.ndxay 3&
disintegration of India as political purposes for ﬁghung electons’.
Past Supreme Court opinions, Sen said, had made it f:lcar that Fhe tcrmﬂ
‘security of State’ in Articie 19 was a fimited expression and did notof
itself include the power o ban organizations or activities. He assumed
that the amendment ‘echoes the universal desire oftlw_(is house’ and the
country to combat the ‘evils’ of disintegrating forces.?Y Following con-
xiderat"mn by a Joint Committee, the bill was passed with 1%ttle furthc‘r
debate on 2 May 1963. Seur had asked for, and the bill received, unar}‘ll—
nous approval, ﬂmwing, as Sen put it, ‘the united will of the countr,\":‘v
During debate, however, MPs {rom Assam, Andhra, :md f\'Illd!‘lL\' crit-
cized New Dellii for, in the words of Ravi Narayan Reddi of Andhra, the
‘centralization of the entire administration that is going on at the cost
of the states’ and produces the talk of secession. The amendment seems
10 have contributed to ending the DMICs talk of secession, which simply
disappeared—out of fashion, anyway, with the Chi?‘cs > autack and con-
trary to the DMKy espousal of the national canse.?

Although rarely a seurce of secessionist scnt]mcn‘u, language wus\u
disruptive issue broadly during the Nehru years. It 11;1§1 ;1rozlscd such
passions in the Constituent Assembly that there 1s no ‘nauonzﬂ lu.n:a?fuage
specified in the Constituton, ouly an “Official Language’: Hindi, for of
ficial business conducted by the central governmentand among govern-
ments. And the ‘imposition’ of Hindi, as the other major language groups
thought 1t, especially in the South, was so ﬁer(fcly resi?th L‘h’dt Engha;g
has becu the legislated substitute for or alternative to Hindi since 19500

I;k—l_nishnb[c expressions that promoted feelings of enmity of the grounds of caste, language,
- - My St 1 . . N
religion, community, ur that disturbed public tranquillity. This could apply to the DMR's
ant-Brahminism, althouygh 10was aimed much more broadly,
Tt Lol N -1 BTG50

29 1 ok Sabha Debates, Third Series, vol. 12, no. 23, col. 5769,

30 Ibid., col. 376+,

: : e 3 nT lg 16 O_

3) Lok Sabha Debates, Third Series, vol. 18, no. 57, cois. 13410-11.

32 Hardgrave and Kochanek, Government and Politics, p. 152,

g¢ : . . . R . -+ combromise laneu:

33 The nine articles of Part XV11 of the Constatuuon contain l}‘lL compromise language
formula arrived at by the Constment Assembly. The Eighth Schedule listed fouricen
Tanguages’, and others have been added since. For the framing of the language

£

. . . .

provisions, see Austin, Cornerstone, ch. 12, » e

When, the Congress ‘prime minister” of Madras state, C. Rajagopalachart, in 1937 in-

’ I . o

stituted compulsory Hindi in the first three grades of the state’s schouls, the violent reac-

tion set the example for the ant-IHindiriots that occurred nearly thirty years later, in 1965,
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National leaders tried to calm fears of Hindi ‘dominance’ in educia-
tion and civil service examinations with repeated assurances like Presi-
dent Ryjendra Prasad’s Independence Day speech in Madras in 1960,
entided ‘No Imposition of Findi: Plea for Unity and Understanding’.
The central government propounded the three-Janguage tormula—edu-
cation in one’s mether tongue for linguistic minorities in primary schools,
and teaching the regional language and English in secondary schools,?*
Witk the Official Languages Act of April 1963, Parliament made the first
of a series of extensions of English, in addition to Hindi, for all ofticial
centrul government purposes and for business in Parliament, recessary
under Article 343 to prevent the lapse of English.

Parliament amended this Act in December 1967, permitting the
increased use of Hindi while calling for the development of all Indian
languages. Language riots resulted in both the North and the South. A
member of the pro-Hindi Jana Sangh burnt a copy of the bill on the
floor of Parliament because it did not wke Hindi far enough.? Language,
asanationally disruptive issue, has progressively disappeared, although
sensitivities persist. Today, English is used widely and Hindiis spreading
in states where once it was little known.

Accompanying this bitter debate for a time was a scecond one over the
formation of “linguistic proviaces’ along die internal organizatiorial
pattern that the Congress Party had adopted in 1920 ot Gandhi's wiging.
Nehru, Patel, and others, thinkiug this might destroy unity, had prevented
this during the Constituent Assembly. But proponents renewed the
demand under the Constitution, and a death-by-fasting in late 1652
for a Telugu-speaking Andhra state broke Nehru's resistance.® The

3% The National Integraton Conference, chaired by Nehry, endorsed this. *Statement
Issued by the National Integrauon Conference, Sepiember-October 19617, pp, 7-8.
Jayaprakash Narayan Papers. Natonal Integration File, NMML.

The Nadonal Integrauon Ceundil, meeting in June 1962, said that the replucement
of English as the medium of instruction in umwversities was inevitable, bue the transition
should not jeopardize the quality of education. "Proceedings of tie First Meering of the
National Integration Councit, 2 and 3 Tune, 19627, pp. +=5. 1bid.

% Local disputes could be even more bloody:, Bengali refugees trom East Pakiswun in
Assam desired, in addinon w land and economic opportunin, primary education in
Bengali for their children. Riots over this issue in 1960 killed dozens and made thousands
of Bengalis refugees again. Asked Nehru, "Hoew superficial is the covering of that ve call
“nationalism” whicl: bursts open acthe slightest irrittions’ Specch o the Lok Sabha, 3
September LOBO. Jawaharlal Nehru's Speeches. vol. 4, po. 7=9.

$05ee Gopal, Nearu, vol. 2, ch. 12 Sometime Congress General Secretay Shankarrao
Deo told Nehu that those aspiring to linguistic stuies “do noteven dream of opting our
of the Indian Union’. Letier of 11 November 1953. Chaudhary, Prasad: Correspondence,
vol. 16, pp. 215~16.
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establishment of the States Reorganization Commission followed.
Linguistic states came into being in 1956 with the SCVenth.Amendment
under the Constitution’s Article 3—which made no changes in the centre~
state relations provisions. The commission predicted tbat regfganlzatlon
would serve the country’s ‘unity and security’, which it has.: /

Working a Democratic Constitution

Constitutional and Sub-Constitutional Mechanisms for Unity

Faced with feared and real dangers to the country’§ unity and integrity,
governments in New Delhi and the states had a variety of constitutional
devices to hand, and they created others. The least spectacu?ar, .butv
most basic, of these were those already in Part XI of the Constitution,
‘Relations Between the Union and the States’, and elsewhere, un.der
which daily affairs were conducted. These servec‘i .the s.enmble
assumption that constitutional governance, sound administration, and
economic development—making the country run well—strer?gthened
unity, indeed permitted the nation to survive. The mechanisms that
were established under these provisions will be talfen up shortly.
There were other provisions in the Constitution that were more
immediately related to preserving unity and integrity. We conmder.ed
in chapter 2 the prohibition of speech that was thought to‘ undermine
the security of the state. There also are the ‘so-called Emergency
Provisions’ in Part XVIII. Of these, we shall consider those government

and the public found most controversial.

THE 'UNITY’ PROVISIONS

Article 852, as has bzen explained, changes the countr‘y from fefieral
to unitary government and is to be invoked to protect the security of
India’ from threats from ‘war or external aggression or mterpal
disturbance’. An external emergency was proclaimed c?nly once during
the Nehru years, in 1962 at the time of the India—qlllna war. Becal'lse
this national emergency was still in force at the time .of the India~-
Pakistan war of 1965, another emergency was not proclaimed. Already
considered in its fundamental rights contextin chapter 2, the emergency
clearly could have affected the working of centre—state relations, butit
seldom was criticized on these grounds. Rather, broadf.:r fears for
federalism took the form of charges by oppositio'n parties that the
Congress was assuming dictatorial authority and using the emerg;ncy
to strengthen its position at their expense. Only in theory does

87 Report of the States Reorganization Commission, especially ch. 2.
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federalism seem to have been a victim of the country’s first emergency,
although the government clearly found its continuance handy after its
initial justification had passed.38

A unitary system may be put in place, also, for one state. According to
Article 356 of the ‘Emergency Provisions’, this may be done by the Presi-
dent if, upon a report from the governor ‘or otherwise’, he is satisfied
that the government of the state cannot be ‘carried on in accordance
with the provisions of this Constitution’. Therefore, ‘President’s Rule’,
asitis usually called, is only remotely concerned with national unity, nor
would a national emergency be if proclaimed to meet an ‘internal distur-
bance’ (unless, perhaps, the disturbance threatened unity through, say,.
secession). Over the years, President’s Rule became extremely contro-
versial because it was thought often used to serve central government
convenience or political party interests, not to protect constitutional
governance and sound administration, Deplored as coercion, the device
came to erode the sense of unity rather than confirming it. The central
government imposed President’s Rule nine times from 1950 through
1965, and two instances—Punjab in 1951 and Kerala in 1959— became
symbols of its questionable use.3?

In 1951, Nehru wrote to Punjab Chief Minister Gopichand Bhargava
that the Congress was ‘in a sense cracking up’ due to the conflict between
_the state party and the state government. Also, the public was alienated
“from the government, there was Hindu-Sikh tension in rural areas,
“and the behaviour of a Sikh minister, Giani Kartar Singh, was considered

38 To avoid declaring a national emergency, but to have emergency powers available
for grave local crises, a parliamentary delegation to Assam (sent in 1960 after the language
riots already mentioned) recommended authorizing the President ‘to notify a state of
emergency for any specified area ... [if] the security of India or any part thereof is
threatened by internal disturbances’. AR, 17-23 September 1960, p. 3540. This
-recommendation was not acted upon, but such a provision would be added to the
Constitution in 1976, '
- Article 855 says that itis the Union's duty to protect states against external aggression
‘and internal disturbance and to ensure that government is according to the Constitution.
Article 355 was not invoked during the Nehru years. See Part V1 for a discussion of the
implications of this article.

9 Punjab, June 1951-April 1952; the Patiala and East Punjab States Union
& (PEPSU), March 1953-March 1954: Andhra Pradesh, November 1954-March 1955;
3 Travancore-Cochin, March 1956-November 1956; Kerala, November 1956--April 1957
and again from July 1959 till February 1960; Orissa, February 1961~June 1961; Kerala,
September 1964— March 1965 and again from March 1965 till March 1967, Sarkaria Report,

vol. 1, p. 184. See also President’s Rule in the States and Union Ternitories, .ok Sabha Secretariat,
New Delhi, 1987, throughout.
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a grave liability to the govemment.‘m The Congxfess Parli.amemar)./ Boari
in a ‘stormy’ meeting that Bhargava attended', issued blm an ummat}?

to conform to its wishes regarding the selection of h.ls ministry. Ne ru
threatened to resign from the CPB if Bhargava perS}sted in d.efymg 11t§
directives.4! Bhargava fought this and the Boa'rd fhrected I;}llm c;ntt)r
June to resign, which he did, four days l‘ater, br.mgm'g‘to Delhi d.de :,S
from Governor C. M. Trivedi recommending the imposition of Presiden

R 1 ) . . or .1
: gresident Prasad was unhappy with the situation. ‘I intensely dislike

suspending the normal working of the Constitution in they I;ur?vz;l;;rtg
assuming to myself the functions of the State governmem,tl. :: e
Nehru. No emergency had arisen in the .state. and the chief mi ver
said he had resigned ‘in obedience to a directive of the Confg\l:essl ?S_
liamentary Board’, not because he had lost the lconﬁdence_‘o the an_
lature. ‘I consider it wholly wrong,’ Prasad cqmmued, to ermltk;? no :
constitutional body [the CPB] to interferfe with the norm‘al w;)r 11.r‘1g ci)S
the Constitution by producing an artificial emergency. My fee mgd]
that we have created a very bad and a very wrong preceder}t [:nbe
acted against the spirit of the Cc;nstitutlc.)tr}ll, ?étil;?egrh"&[?he action may
justi ing in strict accordance wi J¢
JUStIl\fI‘l:}(lirisr:;Hegd that he understood ?rasad’s distaste, but no O-Zl;j;
avenue had been available. ‘{I]t is inevxta.ble for .. [a] pa‘rty tq i ue
directives to its members’. As for the situation in the smtfe, the mlfnlsle(,i
‘was losing all contacts with the public ... [and] was bemg.corlmo ¢
more and more by non-Congress elements’. Also, the worsening law an

order and communal situation had to be controlled. Moreover, Bhargava

i revoked
was ‘notacting in a straight manner’.43 The central government re

the proclamation on 17 April 1952 after elections had produced a
Congress majority led by Bhim Sen Sachar.

40 Nehru's letters to Gopichand Bhargava, 2

waharlai Nehru File, NMML. .
Papirls‘}ggchanek Congress Farty, p. 257, citing a Congress Bulletin of May~June 1951 and

the Statesman 13 June 1951. According to some observers of the scene,

understood to have been a protégé of‘Sardzvxr
Congress, Bhim Sen Sachar, a protege of Nehru.

42 prasad to ‘My dear Jawaharlaljt’ dated 18 June 1951. File 21, 1951, ‘Correspendence

with Prime Minister’, Rajendra Prasad Collection, NAIL .

43 Nehru to 'My dear Mr President’ dated 21 June 1951.1b
comparing the ‘outside authonty’ i
from the Congress presidency—w

Congress Party had any authority over its policies or acyons.

and 18 March 1951. Gopichand Bhargava 3

Bhargava was 3
Patel, and his especial opponent within the

id. Nehru rejected Prasad’s
n the Punjab case, the CPB, with Kripalani’s resigning .
hen the central government had denied that the 2
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The imposition of President’s Rule in Kerala on 31 July 1959 caused
a greaterstir. In the spring 1957 general elections, the Communist Party
of India won 6G of the 126 scats in the Kerala legislature and formed a
government with the backing of independents. 4 Chief Minister E. M.
S. Namboodiripad (popularly referred to as EMS) vowed to allow all
citizens to exercise ‘the rights of freedom of speech, press, assembly or
organization’ in the Constitution and to ‘adhere strictly to the limitations
imposed on the state government by the Constitution’.#? He initiated a
major social reform programme that included land reform, banning
eviction of tenants, providing legal aid to the poor, granting amnesty Lo
political prisoners, and reserving 35 per cent of places in educational
institutions and civil services for the backward classes. On 2 September
1957, the legislature passed the Kerala Education Bill, which gave the
governmenta great deal of control over most schools in the state, many
of them Christian. The governor reserved the bill for the assent of the
President, who, on the Attorney General’s recommendation, sent the
bill in May 1938 to the Supreme Court for an advisory opinion. Prasad
enquired specifically if the bill offended Article 14 (equality under and
equal protection of the law); Article 20(1) (minorities right to establish
and administer their own educational insti tutions); and Article 226 (the
High Courts’ power to issue writs for the enforcement of the Fundamental
Rights). On 22 May 1958, the Court advised that portions of the bill
violated the rights of minorities to establish and run their own schools,
butitdid not violate Article 14. The provision of the act barring judicial
scrutiny of compensation paid for schools acquired by the state did not
offend Article 226.%° Responding to the opinion, the Kerala legislature

# Kerala had been under President’s Rule in March 1956 when portions of Travancore
became part of Kerala as a result of states reorganization. President’s Rule was extended
in Kerala in November 1956 and remained in force until the general elections that

- produced the Namboodiripad government in April 1957.

45 Quotations, respectively, from Problems and Possibilities, CPI/New Age Printing Press,
New Delhi, 1957, p. 49 and ‘Statement of Pelicy’ in Prosperous Kerala: Government Policy
Outlined, Central Government (of Kerala) Press, Trivandrum, 1957, p. 5.

The CPI in West Bengal had also done well in the 1957 election, nearly doubling its

ﬁercentage of the popular vote from 1952.

Namboodiripad may have harboured dreams or ambitions of Kerala being the beginning

of the peaceful implantation of communism in India. Frankel, Political Leonomy, p. 158. S.
Gopal expressed a similar opinion when he wrote that Namboodiripad considered gaining
office in Kerala as a step in a ‘war of position’. Gopal, Nehry, vol. 3, p- 54.

The following paragraphs about Kerala draw on Frankel, Pofitical Lconomy, pp. 157~

9, and heavily on Gopal, Nehry, vol. 3, ch. 3.

6 Statesman, account as cited in AR, 24-30 May 1958, pp. 2066-8.
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enacted a revised bill in April 1959, which the Roman Catholic bishops,
among others, refused to accept.47 Aland ceilings law also contributed
to the tenseness of the atmosphere, for under it lands in excess of the
ceiling were to vest in the state and existing tenants could either lease
land or buy portions at 55 per cent of market value. Proprietors of
coconut and other ‘plantations’ and other landlords, who were to be
compensated, attacked the bill on the ground that their holdings were
not ‘estates’ and so were protected by Articles 14, 19, and 31.48
Nehru's attitude toward the Kerala government during this period
went through several stages. Although he disliked communism, he was
willing initially to give the government a chance and even was ‘sub-
consciously almost proud’ that Indian democracy had allowed the election
of a communist government.? His view that the Kerala government
should fall only from normal processes survived his visit to the state
between 22 and 25 June 1959. Meanwhile, the Congress Party was speaking
with three voices: ‘the members in Kerala active in violent agitation, the
central leadership permitting such activity without approving it, and
Nehru disapproving of it but taking no action to curb it’ .39 The Congress

47 Nehru's letter to chief ministers, dated 2 july 1959. NLTCM, vol. 5, pp. 270ff. See
also Gopal, Nehru, vol. 3, pp. 57, 69.

48 Merillat, Land, p. 184.

When the Agrarian Relations Bill passed, Governor B. Ramkrishna Rao reserved it,

too, for the President’s assent. In New Delhi, it was overtaken by the proclamation of
President’s Rule, and the bill lingered there until July 1960, when the President retnrned
it to the freshly elected legislature with suggestions for changes. The now Congress-
controlled legislature re-passed the bill on 15 October 1960, and the President gave his
assent on 21 January 1961.

The Act was challenged in the Supreme Court in Purushothaman Nambudri v The Stale
of Kerala at the time Bhuvaneshwar Prasad Sinha was Chief Justice. On the bench were P,
B. Gajendragadkar, A. K. Sarkar, K. N. Wanchoo. K. C. Das Gupta, and N. Rajagopala
Ayyangar. Lawyers for the state included M. C. Setalvad, still Attorney General, and K. K
Mathew, then Advocate General of Kerala and latera Supreme Court judge. In the leading
opinion, given on 5 December 1961, Gajendragadkar rejected Nambudri’s contention
that the Act lapsed because the assembly was dissolved while the Act awaited presidential
assent. Gajendragadkar then ruled that the Act was protected under Article 31A, that the
petitioner’s lands were an ‘estat
legislation—with government acquisition of land above the stipulated ceiling—was the
logical second step in land reform, after zamindari abolition. 1962 Supp (1) SCR 753fL.

49 Gopal, Nehru, vol. 3, p. 54, Soviet policy toward Tito and the execution of Imre
he communists used violent methods in

Nagy in Hungary reinforced Nehru's view that t

India also. Home Minister Pani and the Kerala governor, B. R. Rao, took a more sceptical

and conservative view of the Kerala government than did Nehru. Ibid, p. 54.

50 Ibid., p. 66. Critics of the Kerala Congress's behaviour included Rajagopalachari
{ Sastri. Said the former, they ‘are laying the axe at the root of parliamentary

and Patanjal

¢’ within the meaning of the law, and that land ceiling
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Par]iarr.xemary Board at a meeting on 29 June 1959, chaired by Indira
Gandhi, as party president, adopted a resolution saying that elections
would be the best way to resolve the situation and revealed what would
be the government’s rationale when itimposed President’s Rule: ‘It m
be ... that the government has a majority in the state assem.bl ba)[,
nevert‘h.e]ess is unable to function satisfactorily because of widesyyre;d
opp051t{on from the public.’3! The next day the CPB sent a ‘Ngte of
Instructl.on’.marked ‘Secret’ to the Kerala Pradesh Congress Comniittee
(KPCC) indicating the *positive approach’ it should take in the situation
T.he K}?CC should demand elections as soon as feasible and join a '
fhscusswns offered by the Kerala government, meanwhile prerarin nzi
chargesheet (to be finalised with the CPB) ...in the nature of a etit‘g
~to the President’ calling for early elections. The KPCC alsopshoiﬁg

ng g n k plC]( t g ut n Plc I g ()f SC}lO()lS a]l(l trar lS})()]l
e age token etin ,b ot ketl‘l

Near the end of July, the General Secreta j
’ ¢ 3 ry of the CPI, Ajoy Ghosh,
and CPI member of Parliament, A. K. Gopalan, visited Nehru tc)), request

: cen'tral Intervention to cancel the planned mammoth demonstration
against the state government. When Nehru expressed his inability to do
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democracy by what they are doing’. Sai i, agitati

¢ g g’. Said Sastri, agitating against a go i

it me'ans they are ‘not really educated even in the fundgan%emal cgnzzmmem oepace
Sastri comments to the Times of India and other newspapers.

The Congress f.’:frty central organization’s stance toward EMS from the beginnin
;\Iad been.n‘wre critical and admonitory than Nehru’s. See U.N. Dhebar's Iiler Lc%
toabn;boo'dmp'ad on AICC étationery, dated 6 August 1957. In this letter there also seems

animplied thrftat. Said Dhebar, if your government takes the law into its own hands
;):ergr(;pert?', al}i will find that the Communists ‘are not the only persons who will be

und adept in this art of taking law into their own hands’. T i i

awa;]lm'lal Nehru File, 1957, NMML., T T Kishnamachar Paper.

‘Resolution and Note of Instruction, K '

, Kerala’, AICC
e 4315 201008 Papers, Second Installment,
) 3‘:;:;:(:11?1';:1 also said.that picketing as a method of political action is undesirable

b tve expression to public fecling, some form of peaceful i ing
may be admissible’. For Nehru, however, the ki i o Comress monors ung

v F , , ind of picketing Congress members and
otlllers in the opposition to the Kerala government were doing ‘is not at all to my likairx:g
.s.d:mlstrongly opposed lo.plcketing by boys and girls to prevent others from attending
v"‘h< ?OhS] [an‘d to]lstoppmg transport vehicles by lying down in front of them. Indeed
“this is hardly picketing.’ Letter to chief ministers of 2 July 1959. NLTCM, vo). 5
270-4. ( . e
52 AICC Papers, File 4313-20,/1959.
o Indlr?. (?-;]ndhli‘s part in this affair stil] is the subject of much speculation. She ‘was
a negligible element’ in the crisis, wrote Nehru's bio : :

ible ‘ , s grapher. A leader of the K

. blngrc:ss said in 1970 that ‘but for Mrs Gandhi’s influence they would not h::'e g::::
=able to convert the central government to their way of lhinkingl'. Two of Mrs Gandhi's

pts of democracy’.




162 Working a Democratic Constitution Making and Preserving a Nation 163

50, they told him ““the sooner you act (to dismiss the swtc.govcr‘r:min;]f
the better.””?® The governor was asked to request the imposl l}itwe
President’s Rule, and Nehru wrote to Namboodiripad on 30 July tbd .left
have been ‘most reluctant’ to take the step, but mamy?rs 'COU]d‘nOtNihru
to deteriorate further. Even from your government’s viewpoint, chr
continued, *“it is better for Central mterv’ennon. to take placg nO\’v. e
The governor’s report calling for the 1mposxf10n of Presi e}r:t(si’ .d
said of the situation, the spirit of give and take h?s been crus)e . and
the government cannot function i_n a ‘normal way’ .‘It barely {F;;ltilo‘rtl;y_
the Education Bill and the Agrarian Relations Bill not at al. hJ ?\Iew
ing presidential intervention, the governor——c])r, mo.re llk;ilyécoxshy .Of
Delhi ghostwri ters—propounded an utterly selfserving P ba passed
government. It is not necessary thata no-con,ﬁdence motion 'S p‘)“I -
‘in order to justify the change of government,, the governor sai L. :
convinced that the government has lqst the support of the rx?aigorlty o
the people ... [8] ecuring ... a majorlty of' seats in thelL.eglik_]aeuégené:
cannot be pleaded as conferring a con.tlm‘u'ng right to ¢ alllm - cont 4
dence of the majority.’ The ‘only solution’ is to exercise the pov ]
der Article 356, he said.5%

Perhaps it was true, as Nehru said in the Lok Sabha when defending
the proclamation of President’s Rule, that central government interven-
tion averted a disaster.?” But the Congress Party brought down the Kerala
government with the very ‘extra- parliamentary’ tactics and violence it
had castigated other parties for using. Moreover, many of the governor’s
accusations against the Kerala government could be ievelled against Con-
gress state governments, which the governor admitted—with apparent
injured innocence—by acknowledging that ‘isolated instances of irregu-
larities and partialities can also be found in other states’. But he excused
these as ‘only the results of individual caprice, prejudice or even miscon-
duct. They have no relation to the aggrandisement of the [Congress]
party as such.'%®

The Constitution’s Emergency Provisions, if not greatly protecting
national unity and integrity, might be said to have served national
cohesion, but even here their use seems little 1o have served the nation.

The institution of the governor, having become prominent in so
unfortunate a fashion, had dual functions: to be a unifying force, link-
ing state governments with New Delhi, and to be the titular head of
the state government, consonant with the parliamentary system. The
governor was to be the central government’s representative to, and
eyes and ears in, the state government. The Constitution provided that
the governor be appointed by the President and serve at his ‘pleas-
ure’ meaning, of course, at the pleasure of the central minisiry (Arti-
cles 155 and 156). Like the President, he was to reign, not rule, but
local circumstances and New Delhi’s uses of the position aroused criti-
- cism several times during the Nehru years and made it very contro-
versial thereafter. Accusatiens would be heard that he was the central
_government’s ‘agent’. Beyond his role in impositions of President’s
Rule, there was the question of the extent of his ‘discretionary’ author-
ity under the Constitution, particularly in appointing the chief minis-
ter when respective party strengths in the legislature were unclear.
- These matters will be explored in Part VI, and the paradox was that
over the years the uses of the institution became detrimental to the

. . . |
biograpliers believe that she pushed Nehru to his decrsx.on. Bagkgzd by da(f:)hvletr;;
inati 5 atives, she now grew impatient and demande .
combination of Congress conservauves, s ‘ : . e
Communists be sent paching without further delay’. Malhotra, Inder, Indzrgzinzlv;dizm’s
Personal and Political Biography, Hodder and Stoughtog, Longoln, ;SSQSei.n m.lposed m
i i i ini President’s Rule
j had prevailed with the Prime Minister and_ : ‘ , ‘
K::vasla ' W\POLC Pupul Jayakar. Jayakar, Pupul, Indira Gandhi, Penguin Books, New Delhi,
1992, p. 160.
53 Gopal, Nehru, vol. 3, p. 71. y
54 Ibid., pp. 71-2. Nehru confirmed this w o
August 1959 about the imposition of President’s Rule. Ghosh and Gopalzn fha.(ll »1Js[hal
hiri he said; they ‘did not in so many words ask us to intervene, But I say de 1r;11 e yman ’
they'left the’impression upon me that nothing would be more welcome to them
/e s < 83.
i tion.' Jawaharlal Nehru's Speeches, vol. 4, pv. . .
m‘e?‘:’crl‘“he l;lur{mary by the Governor of Keralu of His Report t_o the President, HomegMI:ms;z
document, cvclostyled, date illegible, but presented in Parliament 17 August 1959. Pap
 Table 195¢ ecariat/LT 1541/59.
id on the Table 1959, Lok Sabha Secretaria ‘ o v
LaldTchrl report’s litany of dissatisfactions with the governments policies m@uded. death
lencves F;f communists being commuted after the Presld.em had' reJ‘ect‘Ld‘me.rcy
Sér:'ziuns- the government accusing the police of being ‘:antbpeople ; dlscrllnlllath?
Pf ' st nyon-rommunist lzbour unions due to the expanded mﬂuen@ of(he Cox_nmunles 3
.:\ﬁ{llln dia Tr ;(lcs Union Congress (AITUC); and the government using its machinery ‘for 3
-India Tra ‘ :
i : g hers’. :
i n party at the expense of ot ‘ . . . ;
cons5(;5hl(li)’a(ti”’lljghlemcc:::1gr255 garty—central government connection, which n;}ld ma{.slen'mndtzg
11 . fFair, could have invoked Attorney General Setalvad’s point~-in h15.19:':
e s 1—that the President, and, analogously, the governor, could dxsmmij_

hen speaking to the Lok Sabha on 19

-the legislature if he felt "there is a potent disharmony between the policy of the Ministry
and public opinion’. One may doubt that this truly was the situation in Kerala in 1959,
~and the truth never will be known.

57 Specch of 19 August 1959, Nekr Speeches, vol. 4, pp, 82-99.

58 Summary by the Governor of Kevalu, pp. 14-15. President’s Kule was revoked an 22
- February 1560 after special elections had produced a new legislature i1y which the CPI
eld only 29 of the 130 seats. The Congress and the PSP formed a government with
- Pattom A. Thanu Pillai as chief minister,

‘Observations’, see ch.
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state political leaders believed that Delhi ma-

Making and Preserving a Nation 165

parties, such as the Jana Sangh, said the planning apparatus risked
‘over-centralization and totalitarianism’. The All-India Manufacturers
Association found planning good, but thought dangerous to democracy
the concentration of power in government hands.®! Although the
‘charge of ‘totalitarianism’ was ridiculous, the centralization of the
" planning process revealed disbelief in the state governments’ and
citizens’ intellectual capacity for participation, and, therefore, was
more than a little tinged with undemocratic attitudes. The potential
for this concerned Nehru. He wrote to the Commission Deputy Chairmun
~G. L. Nanda, troubled that the commission’s ‘manner of working ...
-becomes more and more officialized’. Talk with the chief ministers as
colleagues, never order them about, Nehru advised. They are not

subordinate in any way.®2 Nevertheless, the Planning Commission system
made great contributions to national development.

The Finance Commission’s responsibility for recommending the
distribution between the central and state governments of centrally
-collected revenues, and the principles governing grants- in-aid from
~central funds to the states, makes its importance self-evident. The first
Finance Commission report, December 1952, attempted to remedy early
-complaints that New Delhi was levying taxes that interfered with the states’
‘own tax strategies.%3 For example, it recomniended that a significant
increase in the percentage of centrally collected income tax go to the
states, partly on the basis of collection and partly on the basis of need,
and a larger percentage of the excise duties on tobacco, matches, and
vegetable products, The report also raised the amount of state subventions
from the Centre.%4 The Second, Third, and Fourth Finance Commissions

sense of national unity:
nipulated it.

SUB-CONSTITUTIONAL INSTITUTIONS AND MECHANISMS

The myriad tasks of government, explicitand implicitin the Constitution,
i ination. The Constitution

i toversicht and co-ordination.

needed for their fulfilmen g : on- The | on

insti nisms; others w
1 ] everal institutions and mecha ;
specifically provided for's s; Ol pere
c};ca\cd according to perceived need. All would benefit initially

i { - uni oader

entral government leadership and foster unity through a br. N
: : al problems. Central and state leaders, in the
f the same coin. But
especially,

understanding of nation .
main, understood their resp?ctive ne;eds as sides o e same
many of these mechanisms, in the view of state particip cspecialy
would come to suffer even in Ne}éruk“s tlmce ,flrtcr);? ;glvcec:?]ll):ézt yeness on
s te vernments and three Ce )
eaiant Ofl st;iz:filgl?new best, heavy-handedness, and its opposite, n.eglect.
dinating institutions were the FnPa.ncc
and the Planning Commussion,
Established in February 1950,
elopment.

assumptio '
The two pre-eminent coord
Commission, provided for in Article 280,
not envisaged in the Constitution.at ’TIH. - ren
this became the country’s pr‘m}:ipal u;ju}tunonafsc;r;sezggic;r:;:n eopmer
It was closely linked to the cabinet: Yehru ’W' d, he Babinet .
s unctioned as the commission’s secretary, and the
SI;/(I?iCr:iittZ?afld the Statistical Advisor to thle cabinet (for m}?ny y;ar;sigl:.i(i;
Mahalanobis) were directly involved with its work. Undert lelco n ‘C‘hief
the National Development Council (dNDC-) ;Ma;:ieégfnf;‘wo:)vohcies’_59 ‘
ini o ‘review and recommend social a : !
;];r}lﬁl::xert;;;ically chaired NDC n?eetings an.d strongl)ll ”filﬁem:ié: |
decisions. Toward the end of this earlx period, the p an1 ' g ;)Sin .
drew criticism for being overly centra?lzed and for app )lfncgondidgns
development model to th.e (;our?tr{v ctlei?t:htztreggézatt;a;eg‘z o oy
ithi ief ministe etin :
o t}ll)m-sttz:;; s;?lt:esr.ltg}lngvemment decisions more than cc'mtrlbutlr‘xg 3
e . the NDC approved the draft Third Plan in
.59 Opposition -

61 For the Jana Sangh view, see AR, 21-27 July 1956, p. 994. For the All-India
anufacturers Association, see AR, 14-20 April 1956, p. 786.

The Federation of Indian Chambers of Commerce and Industry shared many of the
Manufacturers’ Association's view.

Prime Minister Lal Bahadur Shastri opened up the planning process. He formed a
ational Planning Council of science and technology experts, with limited members from
the Planning Commission, to advise on planning. He saw to it that the NDC could advise
on Fourth Plan policy issues. In 1968, under Indira Gandhi as Prime Minister, money for
development assistance projectsin the states was ‘untied’ from centrallyapproved schemes,
and central assistance came in the form of block loans and grants for state governments to
use for their own development plans. Frankel, Political Economy, pp. 2556, 311F.

52 Sptected Works of fawaharial Netru, vol. 20, p. 215. Letter dated 7 Novernber 1952,
83 5ee letters among Pant, Munshi, Rajagopalachari, B. C. Roy, and Sampurnanand
liririg 1952. K. M. Munshi Papers, Microfilm Box 56, File 143, NMML, and Sampumanand
apers, File 89, NAI.

64.Cenerany speaking, the collection and distribution of revenues has been:

to them. For example, : ‘
September 1960 after ithad been approved in Parliamen

59 Frankel, Political Economy, p. 113. President P.rasad anno%xniegtri);n Parliament in
August 1951 that the NDC would be formed, and this was done in .

The reader again is directed to Pgr;}r’léhm

60 1-7 October 1960, p. 3560. An 2 ; 1 A dyin s
1964 callalljd for more state autonomy in developmentplanmng,[ ;ﬁ:ﬂg:g;ﬁ:;x‘[‘;ﬁd 1
Shastri responded that centre-state refations over de\’elgpmilnthe bl mind. AR 25
as conflict because this created ‘a good deal of confusion i

November-1 December 1964, p. 6165.

Chief Minister Brahmananda Reddy in
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increased the amount of income tax revenue distributed to the states,
trend that would continue. Many other adjustments were made. For
example, the states gave up sales taxes on textiles, tobacco, anc'l sugar
in return for larger central government subventons. The Fmapce
Commission steadily gained importance as a forum for the resolution
of money disputes between the centre and the states. Nevertheless,
the distribution of revenues, and of capital development grants by
the Planning Commission, would become contentious us.Lhe state
governments would accuse New Delhi of inequitable distribution, while
themselves incurring enormaous overdrafts on the central treasury.
The zonal councils were a sub-constitutional mechanisim with a
different function. The States Reorganisation Act of 1956 sct up five
councils—the four points of the compass and a central zope—-for
centre—state and inter-state coordination. Each council compnse.d the
chief ministers, the development ministers, and the chief secretaries of
the relevant states, a member of the Planning Commission,'and was
chaired by the central Home Minister. Pandit Pant described the

. , . . !
councils’ function at the inaugural meeting of the Northern Zona

Council in April 1957: to attain the emotional integration of the country

and to arrest acute regional consciousness; Lo help the central

government and the states .
to assist effective implementation of development projects; and to secure

: 65
a degree of political equilibrium among the regions of the country.

Nehru hoped the councils would help settle day-to-day problems and ;
wheel of the

help in economic planning, while not becoming ‘a fifth

coach or ... coming in the way of close relations between the centre and

_Taxes levied, collected and retained by the central government: corporation (ax, g

import/export duties, taxes on capital (other than on agriculwural land).

—Taxes levied and collecie
(other than agriculwral
central excise duties.

—Taxes levied and coliccte ‘ ‘ e "
estate duties. taxes on railway fares and freight, and terminal duties on goods and passenge

—Taxes levied by the Cenue but collected and retained by the states: stamp dutie
mentioned on the Union List. See M. M. Singhal, ‘Devolution and Development o
lndian Federa! Finance’ in the Special Num
Journal of Constitutional and Parliamentory

1988, pp- 146-17. .
83 ¢ A. Ramasubramaniat,

Nipmal and Aror
\ rch, Vikas Publishing House Pvt. L

‘Historical Develo

Federal System’ in Mukan,

and Development, Centre for Policy Resea

1992, p. 114

_ Congress president, later advoc

evolve uniform social and econormic palicies;

d by the Centre and shared with the states: income tax o
income, which few states collect, although empowered to) and 3

d by the Centre but turnied over to the states: sSUcCession and

ber ou Centre-State Relations in India
Studies (hereafter JCPS), vol. 20, nos.

pment and Essential Features of the

2. Balveer (eds), Federalism in India: Origins
’ d., New Delh
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the states’.%% K. M. Munsh; was sceptical. He wrote in his fortnightly
letter to President Prasad that the Uttar Pradesh government thought
th.e cpuncnls would serve ‘no useful purpose’ and thata central government
minister should not chair them. 5’ Conversely, Sanjiva Reddy, when
s pre s et :ucd g.ivi.ng the councils statutory
mbat provincialism.% The councils were by
RO means useless bodies, said a well-qualified observer, but ‘they
achieved at best a limited success’,5 ’ !
. Goi.ng beyond such mechanisms, Nehru launched endeavours bold
mn their paradox: the community development and parnchayali raj
programmes, whose purposes may be said to have been imcé‘rationj
through de.centra}izalion and unity through participation, in addition
o thelr obvious aims of economic development and social improvement
1 villages. These programmes were to be the ideal combination of the
gmndvtlhlemes of unity, democracy, and social revolution. The idea was
notoriginal to Nehry, although he had a ‘crusader’s zeal’ for Comn; uniL‘
evelopment,”? Jayaprakash Narayan and the socialist parties sharcgi/

k the concept, and, as is well known, Mahatma Gandhi had been the great

proponent of village development and empowerment. For Nehru, the

orflmuni[y development projects were the beginning of a far- :
social revolution that would * “transform our country ... and promote a
better order”’.”! Congress President U, N. Dhebar advocated panchayal
d,ev.elopmem as more than ‘a decentralized form of administration’

eing it also as leading to ‘emotional integration’ and developing ‘a:
nscious bond ... towards ... democracy ... the medium for the
hievement of the Socialist Pattern of Society’. Nevertheless, Dhebar

reaching

: t:t[er of 16 January 1956. NLTCM, vol. 4, p. 336.
L 1 ¥l 56. K i Pa 1 1

.ML tter dated 16 April 1956. K. M. Munshj Papers, Microfilm Box 118, File 358,

68

6 AR, 29 January—4 February 1961, p. 3756.

Sarkar, R. C. S., Union-
hi, 1686, p. 76.

{¢] 1. . N

Nehru's “crusader’s zeal” lor the communit
ru, vol. 1, p. 307) did not blind him
T}] d . vl Yrrs -
uygmair:?;:zc;i;f Lh; /1(1}))1[11{1)11{1 Tej programme iay release ‘forces which do not
ke y and cohesion’, acknowledged Congress President Sarijiva Reddy.

0 ¢ of eneral Secrelaries, January 196 1-December 1961, AICC, Pp. 2-9.

Ina SPG.ECh 1‘n 1952 inaugurating the first fifty-five commnunity development projects,
,,?&\, Political Economy, p. 109. See also a basic bouk, Dey. S. K., Panchayali Raj, Axia
lishing House, London, 1961 Neliru often promoted the wo programines in his
ers to chief ministers.
cle 40 in the Dircctive Principles of Srate Policy enjoins the state to develop

State Relutions in India, National Publishing House, New

g y development programme (Gopal,
to the factionalism in villages.

ayals ‘1o enable them o funcuion as units of self-govermneant’.
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168 Working a Democratic Co and creative leadership’.”7 The failures probably did not set back the

cause of unity, but they did little to help it. These same factors would
conunue to inhibit the development of panchayats and community
programmes for ycars to come. But Nehru's dream had taken root an&
would grow in the 1990s with a constitutional amendment mandating
the establishment of panchayats and reserving a third of the positions
in them for women.”8
In addition to these more formal sub-constitutional institutions, there
~were many mechanisms for coordination and communication; the
‘ annual meetings of governors, presided over by the President; meetings
pfchiefministers, presided over by the Prime Minister; annual meetines
of the Supreme Court and high court chief justices; and annual gr
more frequent, meetings of state and central ministers of law, food ;nd
?gpcu.lture, housing, education, labour, community development, and
irrigation and power. For legislators, there were annual meetings of
pres@mg officers chaired by the Speaker of the Lok Sabha, and anon ual
mectings of the chairs of estimates committees and chiefwhips (begun
in the sixtics), again presided over by the Speaker.” There also were

meetngs of ad hoc groups like those on food policy and interstate river
waters disputes.

Frequent communications served coordin
education’. As seen, Nehruy regularly wrote to the chief ministers and
Tess Qf&en, to PCC presidents. Governors wrote to the Presiden(
nfortmghtly——a practice begun in 1948—with copies to the chief minister

was onc of many who believed that “the vote should not be allowed to
divide the people” and, therefore, * [panchavat] elections ona party basx,s
would be the worst service that we can render to the peoplein Lh.e wll:}ges .
Implicitin Dhebar’s view was the fear that t?()e dominant castes in a village
would control the outcome of elections.”? In 1957, Nehru was-unfler
mmunity development had a fine organization
and had spread ‘to nearly half of rural India’.”3 )But (‘iecentrahzatlo.n
should not lead to weak government, Nehru said. ““One of the big
problems of modern life is to find a balance 'betfveeyr,], the te.nde(rjl%/
toward concentration and the need for decentralization,”” he believed.
Nehru was right, of course, but his predilections and those of many
others in his government toward ‘concemratiqn’ won out. A 1956 report
issued by the Community Projects Administration fpund the Programfn.)e
strong in its theoretical approach and the pracucaf experience o its
officers. But it also found that villagers had changed. more 'rapxdly thztn
have the concepts of some national leaders about villagers’ and said 1;
is impossible successfully to develop democracy at the bottomn lo

society] if feudalism exists at the top’.” Two reports of 1959 and 1960

said that the ‘hierarchical growth of official machinery’ had set back ¢
the Community Development Programme greatly a.nd the progr’amr'ne 3
had ‘become more governmental than popular_/:ﬁn charac{er . wnith ,
people hardly regarding itas their own programme. ™ But thc? d[fﬁc'ulues
did 1ot lie entirely with the bureaucrats. State politicians resisted village
/ o influence. And the ‘segmented structures and
o al socicty ‘could not generate a responsive

the impression that co

ation and national

power for fear of losin

77 H .
itive instituti ' aksar, Premonitions, p. 230
primitive institutions of rur ] b _

78 Others would have decentralized by revising the Constitution. The PSP
that people in their Jocal communities should ‘make or mar their own fate as ¢
{:['his] is surely the only way to rouse a lethargic people to action’
Prgja Socialist Party, Bombay, 1954, p. 13. The Socialist Party said it
;he Cons.mution by replacing the two-pillar system of states and central government with
four pillar structure ‘of the village, district, province and the Gentre’. Police ower
ould be transferred o district and village control; district and village councils woupld et
aquarter share in all revenues and expenditures of the Republic’, and vi :

].lage councils
would serve a8 s50ver e1gn agencies 1 g 5 1fe. O y ,
! of € ISlH“OIl }L"[lio?’l Ma?ll sto, S cialist Pall 957
/ 0,

believed
hey wish
- Statement of Policy,
would democratize

72 From the type-written text of the article. AICC Papers, Second lnstaliment, File G- 3

1 (17) Congress President, 1955, NMML. »
Dhebar's assessment of village conditions, by no means maccuvraze, also gave pause
to those considering empowering judicial panchayats. K. M. Munshi, for one, feared ‘Lhat :
giving them authority could ‘mean thatjustice might fallinto the hands ofvnllage‘ t;)ullxes
Proceedings of the Conference of Governars, 4-5 February 1953, p. 15, K. M. Munshi Papers,
Mierofilm Box 63, File 176, NMML.. . -
73 Letter dated 2324 January 1958. NLT'CM, vol. 5, pp. 18-19. -1:’ .
74 §peech to the All-India Manufacturers Association, 14 March 1959. AR, 4-10 Apn :

1959, p. 2590. - '
75 Taylor, Carl C., A Critical Analysis of India’s Community Dk
Community Projects Administration, GOl, New Delhi, 1956, p. 5
Foundation consuitant on community clevelopmer?t. . . y
76 An article by Professor Rene Dumont of Paris, ‘India’s Agricultural Defeat” in the

New Statesman, 19 December 1959. Cited in NITCM, vol. 5, pp. 345-6. Also the Seventh:§

i 3 anni issi 060. Cited in ibid., pp. 379-80
aluation Report of the Planning Commission, 11 June 1 :
e g : ] July 1960, pp- 3405(t.

: ; 93 -
Press accounts of the latter are quoted in AR, 25 june

The Comm_u.nlsl Party limited its prescriptions to abolishing the Constitution’s
ﬂnlergemy provisions, so the country could not be governed in a unitary fashion. And it
ed for the direct election of governors. Election Manifesto, Commnunist Party of India

New Delhi, 1961, cited in AR, 12-16 November 1961, p. 4281.
™ The first Speaker, G. V. M,

evelopment Programme, The
7. Taylor was a Ford

i s : avalankar, used these forcetully to inculcate 4 democratic
egisiative spirit and to build up Jegislature secretariats the better to administer legislative

usiness. For many examples of this, see Mavalankar G y (i
; S S, 2 » G V., Speeches and Wittings, Lok
Sabha Secretariat, New Delhi, 1957. g o
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and the Prime Minister, who sent extracts to relevant central ministers.
In addition to the heavy bureaucratic traffic, there was a constant stream
of communications from Congress Party headquarters to provincial and 1
district Congress committees about national policy as well as on internal 1
party issues—although local Congress units did not always acquiesce to
central leadership direction.

If democracy is the worst form of government except for all the
others, federalism is equally troublesome. The distribution of powers
and resources is perpetually contentious. The efficacy of methods is
always in dispute. And whether centralization or decentralization better
serves national unity and the individual citizen, societies decide by the
pendulum method—first one way, then the other. Indians would not3g
be different, especially during the early years. Despite their difficulties,
they made the Constitution’s federal and related provisions work. Adult
suffrage supported the parliamentary system nationally. The single;
judicial system functioned in both its original and appellate jurisdictions,
even when rulings were unpopular. States reorganization had;
successfully rearranged boundaries to create linguistic states while;
strengthening unity, although the changes were marred locally b
violence. Jammu and Kashmir had special status under Article 370. Tl
Nagas were given a state. On this example, autonomous areas for tribal}
peoples were created in Assam in 1969 by the Twenty-secong;
Amendment. Three actually or potentially secessionist crises werg
resolved, although the lessons of Kashmir and the Punjab we
illlearned. A sense for the national economy grew, and the states an
the centre carried on the innumerable routine arrangements withou
which the nation would have failed. Above all, the country was mor‘
united and confident of itself in 1966 than in 1950. The third strand of
the seamless web had been strengthened. .

Part I1

THE GREAT CONSTITUTIONAL
CONFRONTATION : JUDICIAL VERSUS
PARLIAMENTARY SUPREMACY, 1967-73

}(])ur path is soc‘ialism. If we do not use the word, it does not mean we
ave forgotten it. We cannot wait for them [doubters], although we will
try to take everyone with us.

Indira Gandhi!

Nowwithstanding anything in this Constitution, Parliament may in

exercise of its consttuent power amend by way of addition, variation or
repeal any provision of chis Constitution ....

From the Twenty-fourth Amendment, 19712

Article 368 does not enable Parliament to alter the basic structure or
framework of the Constitution.

The Supreme Court in the Kesavananda Bharag case?

* Speaking to the AICC meeting,
Delhi, 1971, p. 70.
Clause 3 (b) (1).

51973 (4) Supreme Court Cases (hereafter SCC) 1007,

34 April 1971. Congress Marches Ahead IV, AICC,



Chapter 7

INDIRA GANDHI: IN CONTEXT
AND IN POWER

he early hours of 11 January 1966 brought India two ends and a
éginning. The life of Jawaharlal Nehru's successor, Prime Minister Lal
Ahadur Shastri, ended that morning in Tashkent, where he had gone
sign an agreement with Pakistan ending the previous year's war
etween the two countries. Shastri’s death also ended the Nehru years,
r he had led the country in the Nehru tradition even while being his
wn man as Prime Minister. A new era, one that would be marked by
onfrontation over institutional and personal power, began with the arrival
n the Prime Minister’s office of Nehru's daughter, Mrs Indira Gandhi.
“'The era may be divided into three periods: from 1967-73, the subject
Fthis Part; from 19757, the period of Mrs Gandhi’s Emergency, covered
{ Part IIT; and from 1980-5, the years from her resumption of power
ter the Janata interlude until her assassination, discussed in Part V. The
‘confrontations of Mrs Gandhi’s first period as Prime Minister occurred
.in a sequence of events described in this and the following five chapters:
er consolidation of power in the Congress Party and as Prime Minister,
€ading (o her centralization of centre-state relations and within the
ecutive branch in New Delhi; the Supreme Court’s rulings in three
ases involving the right to property—Golak Nath, bank nationalization,
d privy purses; Parliament’s assertion of its power further to restrict
1¢ Fundamental Rights and to amend any part of the Constitution; the
upreme Court’s reassertion of its power of judicial review; and Mrs
'Gandhi’s long-brewing direct attack on the Court.
Self-evidently, essential issues of constitutional governance underlay
er actions in these confrontations. Individual rights were pitted against
e society’s need for a social revolution, as they had been in Nehru'’s
te. The increased central authority over the states ended the ‘bargaining
fiederalism’ of the Nehru vears, and the ‘federal’ structure of the Congress
rty disappeared as many ministers became New Delhi’s instruments
d the Prime Minister gained control of the Congress Party machinery.
fi New Delhi, the distribution of powers among the three branches of
overnment was gravely unsettled. Mrs Gandhi’s grip on the Congress
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Dircctive Principles, even if largely rheu')ric;'xl, did give prominence 0
an casily neglected portion of the (Ignstltutlon. o onment
Ihis‘chul)tcr provides the context tor t.hc conxuuurl‘ci)xm‘}c.‘L?.c\V'écation
that marked this period. Its principal topics are Mrs (;fmd i’ invo o
of socialist themes to consolidate her authoriy; the rise to pronune

i increasi igrati authority -
of a new political generation; and the inereasing niugration olf a ! ;);
from a variely of institutions and individuals to the office and perso

the Prime Minister. ‘ & . L -
A harbinger of new power relationships came 1n th;{?ddbm[y:f LI :
: ) {. Kamaraj of Madras, Atuly
' icate’ of a few state party leaders (K. Kamaraj of ,
Syudicate’” of a few state part; \aun fadras, A2
¢ i av, S. Nijalingappa of Mysore an
Ghosh of Bengal, S. K. Patil of Bombay, S. Nijalingapp

3 | ahadur
Sanjiva Reddy of Andhra) to arrange the succession from Lal B 1h- :
J minister, as they had arranged the succession'

Shastri to a new prime had gec o
from Nehru to Shastri in 1964, The organizatonal wing ofth'e COHUCI
| ' anus 966, the Syndicate cou
iefly I d 1ant. In January 1966, )
then briefly had been domii ) the Syndh o
not produce a consensus candidate, nor could the Working Conimitte

Although cight chief ministers and K;}mamj ﬁl?él'ly chll)mcd’(i::x;s;l;:

for Mrs Gandhi, the CPP made the qumﬂaLc dcusxm}, elecung hey lende
ot on 19 January 1966. She had defeated Mul.n_v LH
1g to the common assessment, he was personally

in a sccret ball
because, accordin
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unpopular, possessed of prodigious pride, and stubborn in oflice. Also,
because Kamaraj and others believed they could conwrol Mrs Gandhi. !
Many in the party considered her a transitional prime minister until
affer the 1967 general clections. Thus, to survive politically, Mrs Gandhi
faced the tasks that would confront any prime minister in similar
circumstances. She had to assert her leadership within the government
and lead the party to election victory.

She failed to do the later, and it may be doubted that any leader
could have overcome the Congress’s self-destructive factionalism and
other electoral handicaps of the moment. The 1967 general elections
cut the Congress’s majority in the Lok Sabha to twenty-five, lost it 264
- seatsin state assemblies and its majorities in eight states. This produced

-what reporter and editor Inder Malhotra described as

a ‘ﬂourishing
trade in political loy

alties’ as parties scrambled for enough adherents
to allow formation of a government. Instead of ousting Mrs Gandhi,
largely because the only viable alternative would have been Morarji Desai,
the Congress compromised by renewing herleadership and by making
Desai Deputy Prime Minister as well as Minister of Finance. [t then
turned to its staple fare, socialism.
In a ‘post-mortem’ on the elections, the Working Committee and,
ater, the AICC bemoaned its neglect of socialist programmes and the
loss of its mass base by leaders consumed by competition for office 2
vHaving attributed its election losses to unfulfilled promises, it then, in
‘a pattern that had become familiar, made fresh, enlarged promises.
The Working Committee on 12 May adopted a resolution colltaining a
‘Ten-point Programme’ that called for, among other things, ‘social
control’ of hanks, nationalization of general insurance, limits on urban
incomes and property, and the removal of the princes’ privileges.3
nother resolution said that ‘only by working the Constitution in letter
d spirit is it possible (o provide an orderly government ... and also
preserve and promote the Fundamental Rights and the cherished
principles and objectives enshrined in the Constitution ...’ #

! The commonly accepted picture of Desai seems overdrawn. Stiffnecked he
:but to two of his close subordinates, B. K. Nehru and Nirmal Muk
boss and had a sense of humour.

was,
arji, he was a responsive

2For a dewiled reporton the post-mortem, see Congress Bulletin, June-Juty 1967, pp.

133, '

3 Report of the General Secretaries, February /966—](17171(11')' 1968, AICC, New Delli, 1968,

29, Subsequent chapters will return to the subjects of banks and princes.
4 The Congress Forum for Socialist Action added its voice to the

: ‘agonising
veappraisal”. It called for a ‘new Congres

s which would look like a real socialist parry, the
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Mrs Gandhi, ‘Socialism’, and Power

' the meeting. This she described as Just some stray thoughts rather
- hurriedly dictated’, aimed at setting to rest ‘doubts ... with regard to

our intentions and our willingness to take hard and difficult steps’.Y
¢The note’s ten points included advocating "nationalized financial

These sentiments gave the Prime Minister the ustiﬁ‘czl[ion for challenging
the senior figures in the organizational wing of [he‘ party, w]'m were
critical of her leadership and still intent on comrollm'g her. \‘oungef,
social-activist Congressmen would be her van gum’q against the bosscsl.
as they called them. As the Statesman put it, she m[(‘nslﬁeq [}16 battle
over ‘democratic socialism’, between “the .I%lgb[ and the Left'” ?nbthe
so-called *Right’ were party president S. T\l‘)almgnpﬁ)nj ()Lh-(?r m(lm c;s
of the S\'ﬂdidltt‘ (some of whom were atleast as SO.ClZth[-ann(l?(..ﬂft e
Prime Minister), and Morarji Desai. C. Subram:amam, temp(‘n'm ily ou(;
of the ministry in New Delhi due to his clﬂea} in recent eleL[}ons alnd
now president of the Tamil Nadu Provincial (J()ngytess Coln)nﬁ.ltt(‘e(?},‘ e
the ‘Left’, accompanied by the party’s ‘\'OL‘Ing T}lrks ar%d othc|rs ofw org
more will be heard presently. The ‘politics of con}lmltmem appez;x; |
as the ‘left’s rallying cr}".G Mrs Gandhi told the Farldaba('{ sessmg odt ;/
All India Congress Commitiee that ‘the party would “,Cltrlei aezzr;f[(;r
the goal of socialism nor allow itself to be pushed to the extrem
: 7

ng\:f'ter these skirmishes at Faridabad, during which Nijalin’gappa bad
to defend himself by declaring, ‘lama social‘ist to the For(?, l}vle Ijrllme’
Minister again attacked at the Working Committee IFICCU,{]E;)ISII::E%;Q;E
beginning 9‘]\1]‘)'.8 The meeting opened that evenmg with Mrs G :

institutions’, more autonomy for public sector projects, appointment
of a Monopolies Commission composed of ‘persons of integrity’, and
banning big business from consumer industries. Yet, Mrs Gandhi did

notcommit herself entirelv: In the note’s narrative porton she coniined

“hersel{ to saying that "perhaps we may review' the policy toward banks.

* The ‘Stray Thoughts Memorandum’, as it has come to be called,
was Mrs Gandhi’s only in name. Her Principal Secretary, P. N. Haksar,
ad drafted it.!19 And it derived its shape and, frequently, its actual
ording from a Congress Forum for Socialist Action document, ‘A Note
n National Economic Policies’, which five CFSA members had
ubmitted to the Working Committee before the Bangalore meeting.
This note, itself, drew upon a speech CFSA leader Chandra Shekhar
had given several months earlier in the hope that he could influence
developments at the Faridabad Congress session.}!

. The Working Committce meeting gave the Prime Minister an empty
victory. By adopting a resolition—drafted by Home Minister Y. B. Chavan

9 For events at the Working Commitiee meeting, sce ‘Procecdings of the Working
Committee Meetings Held in Bangalore,” AICC papers, Installment I1, File QD 12,1969,
NMML. For the text of the Prime Minister's note, see Revitalising
and Writings of Indiva Gandhi, Kalamkar Prakashan, New Delhi (u
1.

absent—apparently due to a actical indisposition in Delhi. But one of

ler cabinet ministers, Fakhruddin Al Ahmed, delivered her ‘note’ to Congress: Recent Spevches

ndated, but 1969), pp.

driving force of which would be provided by P(’a’s;l.n[si,b lAvln)Lir:t‘r:l:z\)l:il;};irgz:;\r;sgt
intelligentsia’. S.N. Mishia, The Crass, the Country, the (,ngrr,n,(t(‘m;,\fs; CL e o
Action. New Delhi, 1967, Later, the Forum took the lead in scndmvgt u) x;r.)’g ss p e
& Minister a memorandum from 118 members of the Parliamentary Party

10 According to L. K. Gujral and others, in interviews with the author.

; Gujral was a
minister of state at the time and a member of Mrs Gandhi'’s

‘kitchen cabinet’, which he
has described as ‘comprised of her diverse personal friends ... [with]
[among whom] she enconraged a low-voltage rivalry’. Gujral,
Power Centre' in Hindustan Times, 14 August 1987,

The nomenclature for the Prime Minister's secretary had be

diverse groupings ...
and the Prim

iy > i > Ten-Poim Prouramme,
nrging implementaion of the B . -
B socialist’ i a pamphlet entitled The Real Tisk (AICC, New

I K., *Emergence of a
Atulva Ghosh, havdlva ’ he Re » MG e
Delhi, 19675, harshly eriticized the parncs failure to fulfill is social revolutionany promises
celhi, 1967), harshl 4 o oy prom
land reform and the abolition of untouchability. {1 o practically no

cn changed by L. B.
hastri from Principal Private Secretary to Secretary to the Prime Minister,

1 The specch was imade in April 1960 in New Delhi to the *Congressman’s National
Convention for the Implementation of Ten-Point Programime’. The burden of the speech
was that the Ten-Point Programme was oo 'modest’ and th

such as those on : : ‘ PR
tate have the relevant ‘tand reforn] laws been implemented in thelr wta p. 3)
state have '

islad > 3 he wrote.
i : ¢ legishtion sgislation must be implemented,
Policies must produce legislution and legislat I
- L . .
5 New Dethi edinon, 20 April 1969,
6 Statesman, 24 April 1909, |
Staiesman, 24Ny .
T Hindustan Times, 25 April 1969, Other vigoroush contended issues at Faridabad
! PN NASN

at the struggle benween
reaction and progress has become njore pronounced’.

For the texts of both the note on econormic policies and the Chandra Shekhar specch,
Young Indian, Special Independence Number, 1972, pp. D153-55, and D145-51,

. - wak ¢ clection defears .
ation of the parwy structure in the wake of the 1967 pspectively.

included reorgamaz

) ) IR TP arties to fight th . .. . . .
and whether or not the Congress should form coalitions with ather p b C. Subramaniam and Sadiq Ali, then a Congress General Secret

ekhar in submitting notes for the Bangalore meeting.
uthor.

For the origins of the Cangress Forum, sec ch. 4.

ary, joined Chandra

general clections due in 1972, Sadiq Ali interview with the

8T the core’, AR, 28 May=2 June 1064, p. 8952
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as pro-business and anti-poor. Chavan, although divested of the Home
Ministry, otherwise was spared because he had a ‘leftist image’ plus a
strong base in Maharashtra. She also picked bank nationalization as her
weapon.!? Yet it had to be used carefully. If she declared this her policy,
Morarji Desai would acquiesce to nationalization. On the other hand,
likely he would resign if divested of his finance portfolio. Desai received
the letter relieving bim of his portfolio as Finance Minisier—a post Mrs
Gandhi immediately assumed—soon after noon on 16 July 1969. The
official announcement followed at 1:30 p.m. Desai resigned as Deputy
Prime Minister on 19 July after calling upon Mrs Gandhi the day before.
That evening of 19 July, Acting President V. V. Giri promulgated
an ordinance nationalizing fourteen of the country’s largest banks,
accelerating progress toward constitutional crisis—a story told in chapter
9.In his resignation speech, Desai told members of the Lok Sabha that
he had resigned so as not (o be ‘a silent spectator to methods that may
“endanger the basic principles of democracy on which our parliamentary
“system is established’.)® A month later, V. V. Giri became President of
India.!6
As Mrs Gandhi continued her quest for job security, there ensued
everal months of virtually open warfare among individual Congressmen
nd factions, with marches and demarches and failed unity resolutions.

Party leader Nijalingappa accused Mrs Gandhi of anti-party activities,
‘Mrs Gandhi accused Nijalingappa of splitting the party. He told her, in
~your view ‘all thosc who glorify you are progressives ... . Those
... loyal to the organization ... are reactionary and disloyal.’!” Four

and moved by Finance Minister Morarji Desai—giving its' ‘gene}:al
approval’ to the Stray Thoughts, it prevented 'Lhe- transformation ofd er ’
struggle with party leaders from power to principle. She attfmptei] 1[3 ‘
regain some ground in her address to tbe AI(‘IC meeting, he ]
concurrently in Bangalore, where she proclaimed, ‘The Congr:ss :13)' 4
believe in socialism, but do we not have people amongst us who have g

A

decried socialism publicly and privmely?’12 Nationalizing banks might 8

‘radicalism’, and ‘itis not right to cling to slogans’. This was classic In.dua
Gandhi strategy: keeping her enemies on the run and her own options ;

open. i . .
P After failing to vanquish the old guard, Mrs. Gandhi faced their;

counter-attack. The Presidency of India had becon.xe vac'a]ntlug.mvx ;hd'
death in May 1969 of Zakir Hussain, and Vice-Pr§51dent V. \(-;'({m uz;dA
become Acting President. Following the pattern since 11250, 5irt ‘v(;’O »
have been the Congress Party’s nominee {or Presxdent: '.But Syn 1(;\‘; |
member Sanjiva Reddy, whosc steadfastness to socialst valuei{ I8 ;
Gandhi had questioned at Faridabad, had also become a candidat 4
Mrs Gandhi favoured V. V. Giri, a former labour union leader sh
considered {riendly. The Congress Parliamcn’tary Bo_ard at Bansalor
on 12 July nominated Reddy as the Congrcss s ca.ndldatc by al\_/oszso
four to two. Syndicate members Kamaraj and Patil ‘plus Mq}rzzljjl
voted for Reddy. Syndicate member and'party president Nga{?g?ﬁp
abstained. For Mrs Gandhi, the bitterest pill was th;t ‘her Hom‘f? ! m}z{e
Chavan, voted for Reddy and her Agriculture Minister, Jagjivan Ram
abstained. Only Mrs Gandhi and F. A. Ahmed, who succeeded Girt

President of India, veted for Giri. .
Furious, with Chavan in particular, Mrs Gandhi returned to Dell

bent on revenge. But, counselled during Lhelfoll?wing week ]E)y p:r ',I
insiders like D. P. Mishra and Uma Shankar Dikshit and by Hfa sa.t;ﬁx; d
younger activists like Mohan Kumaramangalam to give Fhe confron N
the look of ideology and principle, she chose Morarji Desai ms[ead i
Chavan as her victim—as a symbol of the old guard who could be brandeg

;- 4 This account is drawn fiom interviews with . K. Gujral, Girish Mathur, K. C. Pant,
;B. N. Tandon, R. C. Dutt, Sheila Dikshit, and others.

Haksar at one point suggested that Mrs Gandhi take the finance portfolio upon
esai’s departure. Seshan, N. K., With Three Prime Ministers, Wi ley Eastern Ltd., New Delhi,
993, pp. 98fL.

13 The sequence of events from 16 July onwards is drawn from Desai’s account of the
affair to the Lok Sabha. Lok Sabha Debates, Fourth Seties, vol. 30, no. 1, cols, 280ft.
1600 20-21 April 1970, Giri became the first sitting President to appear before the
upreme Court, where he testified against a petition challenging his election. The court,
ter hearing evidence, rejected the petition, See Part 111 for changes in the manner in
hich election petitions were 10 be settled,

Y 1n aleter reported in AR, 3-9 December 1969, pp. 9264, 9267,

Mrs Gandhi's attacks on the old guard included charges that Priine Minister Shastri

tended deviating from Nehru's socialism (in truth, Shastri wanted to review the

overnment’s economic policies for effectiveness) and that he had acted in a cowardly
hion during the 1965 India~Pakistan war, a calumny vehemently denied to the author

by Shastri's close subordinate of the time, L. P, Singh. For a recent biography of Shastri,

see Srivastava, Lal Bahadur Shastri. For Shastri's economic vicws, see especially pp. 108(F,

12 Revitalising Congress, pp- 13-32. .

13- The Presi5c11( is elected under Article 54 by an electoral college consxslxng(;f :

elected members of both houses of Parliament and the elected meml;cra lc))lfsme legi}a :

i i ional representation with the single transterable vote, with
assemblies using proportional representa . . »

value of ecach aiemhly member’s vote varying according to thle popuiation of U;cfsw

Mrs Gandhi looked back on Zakir Hussain's election as a victory, for he had e.ea

K. Subba Rao, who, as Chief Justice of India, had ruled against the government in

. , )

Golak Nath case (ch. 9).
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Lundred and seven (of 703) AICC members, led b:\' uUpP C{or)gr'(.ff:sr‘tialil
and party General Secrctary H. N Bahuguna, submited a -1:(:(,]{11‘1.\1[(‘1;1:6
calling for an early AICC meeting to clect (1 nTcw party pre \N\irn ‘.k‘
Prime Minister's ‘enemy’ had to go. On 12 T\o/\v'cmhc‘r‘ the o1 lllg
Committec under Nijalingappa removed Mrs (121?1(“11‘[{01]] ‘prlmar)
membership in the Congress and erm lcadexjs}up af the Convgr}fss
Parliamentary Party. The Prime Mimster"s faction responded wit y21
statement sa‘v‘i ng that her removal from primiary party memlv)(;rih:p;i::
illegal, that the democratically elecred parliamentary pan? <1cc e f
own leader, and that Indiva Gandhi ‘toda}" represents fh(* :.mpu étlons}?
millions of our coumrymen'.]8 Eighty-four years after. 71{5{})1:%2,nti§
Congress had spiit. S(:w-nﬂ days later, Mrs.(,andlillf ,,dcg,lmn_
Parliament—210 in the Lok Sabha and 194 1.n .the ajva Sa ‘h
confirmed her leadership. But, short of a majority in both houses, she
was to lead the country's fivst m'mori'w goveTnmeg}t;ldgp‘)\;;di:(tilgr;::
the support of,lind therefore constrained by, the CPT, DMK, ¢
mdﬁ?l)l(;:ns::;z?)f protestations began anew. Fach fuctif)An Pr(;dfﬁl}mﬁ(l
itself to be the true Congress, suprenie among the Vo.ters Inits ,O'mdli 0
socialism and in its ability to keep its promises. Mrs (rnnd}llu ?pe)ne :flr
campaign by asserting that the party ,<p}1t was‘ not a C.IdS 0 ,pc\rso:
ties and ‘certainly not a fight for power’, but ‘a cpnf]lCt between t L;se
who are for socialism ... and those who.ar.(‘ for the status‘ z)](;;{:; olr
conformism, and for less than full discussion inside the C'ongrcsir 5 eh‘g
elected faction president Jagjivan Ram's elgguntlyﬁvrl}ten sfpcvec ) ;1([\1—
plenary meeting in Bormbay in Decernber 1969 had a 11111% cf smcel ‘C/On-
perhaps reflecung his Harjan ba@ground——us hc <,71§uv‘dc11f/11‘7‘.c( ‘;On
ditions in the country. *Social tensions and th(: Spll'lt of violencc .arla. !
the increase,” he said. [Tihe poor hall of the villages have htle o
18 A 17-2% December 1969, pp. 9285-8. Far a detailed account of the Congress

i 3 < icad E , ch. 10,
split, see Frankel, Political Economy, ¢ ‘ ‘ . N R
P 19 Thid., p. 9291. The Nijalingappa facuoln, led in I-‘L\rh‘nme.m by Morarji Desai,
sixiv-five seats in the Lok Sabba and forty-six in the Rajya Sabha. o e e
b “CPL jeader S. A, Dange remarked that his party was not satisficd with the ‘mi

i S I ;3 -re was & ‘rightist’
character’ of Mrs Gandhi's minisiry, but would supportitas long as there wa o

“h“%‘ Dharia, Mohan and H.D. Malaviva (eds), ‘Crisis 1 the (Aon:g\rtizs 1;1:1 \2;2}2
PM's Letter 1o Party Members, Seuvenir—Requisitioned Meeting of AICC rrle,”rl;,of [,he,
New Dethi, 2929 A\'(’)\'omhox- 1469, Tiemacracy’ inside the p}\\‘l_\‘ ~\\':\s @ m\}(:t(l)\;t ll;rgﬂ%
tme, and Mrs Ganelhi, after branding her opponents as against full discussi s

opposed it
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thank anybody for .. {Z]amindirs turned substantial farmers . rule
the villages ... [Congress) must pursue radical policies or disintegrate,”
he said.”’

But he offered few remedies, and none not heared belore, e did
sound a theme that would become familay when he said that "We need
-anapparatus with a purpose in wind. We need a service commitied
to the ideal of demacracy, socialism, secularism.” A committed burcauc-
racy and judiciarv would beconie the catch-phrases of the next decade,
Curiously, Jagjivan Ram did not make the more common allegation
against civil servants, that theywere incompetent to administer cconomijc
development programmes or were actually hostile to them.

's. Utopian socialist rhetoric filled the Bombay session's cconomic policy
resolution. Moved by Chavan, it said the party was ‘pledged to the
establishment of a casteless and classless soclety’. Land reform laws
iﬂready enacted should be fully implemented during 1970~1 (this, in
December 1969). All remaining intermediaries should be abolished by
the end of 1970. Tenants should have security of tenure, Public sector
enterprises were to be toned up. Licensing procedures should ‘prevent
the ... concentration of cconomic power and growth of mouopolics’.

Finally, three promises in the resolution thatwere kept: thosc wo abolish

the princes” privy purses, nationalize general insurance, and take over

“the wholesale trade in grains.??

2! ‘Presidential Address, by Shri fagjivan Ram’, fndian N
essiont, Bombay, Decenber 1969, AIGC, New Delhi, 1969,

During 1969, the Rescarchr and Policy Division, Ministry of Home Affairs, had
prepared a paper, "The Causes and Nature of Current Agrarian Tensions,” which
Jagiivan Ram probably had secn. In twenu-nine pages it catalogued and
topics such as the ‘serious saciad and ceonomic unequal

‘ational Congress, 73rd Plenary

analysed
ties i the raral areas . [that

asses . osatyagrahas and forcible
cupation of land’ and other ‘agitations’ and ‘wirles

‘have] given rise to 1ensions between different o
g pread circoanvenion of the
ws' by landholders. Copy in author’s possession kindness of Professor
anuzzi.

2 Policy resolution from /ndian National Congress 73rd Pleanary Session, Bombay, December
969, AICC, New Delli,

,The party splitdeprived Mrs Gandhi’s faction—the Congress (R)—of the C
aditional offices at 7, faotar Mantar Road, New Delhi, which the Desai fuction,
the Congress (Q) (for ‘Organization'] kept for itself. The Prime Minister's party
eadquartered at ‘Camp Office’ar 15 Windsor Place. Proprictorship of t
< 0 gress Bulletinand Reporis of General Secretaries series remained with the Congress (0).
e Congress (Ri (for ‘Requisitionists') began a new series of publications, one of
vhich, the Congress Marches Ahead series, contaimed extensive documentation. The (irst
ooklet in this series was entitled from Bombay (o Delhi, ALICC, New Delhi (Windsor
P)acc),junc 1970, The second was entitled From Delli ty Patvia, ATCC, New Dellii

Thomasson

Ongress's

he publications
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‘soclalists” soctalism, and they thought the CFSA both pushy and oo
communist. The soctalists had long tooked to their roots in Furopean
socialisin, and this made them democrats as well as believers in

As the Prime Minister used these promises to shore up her minom"ty
government's posidon, the activists i the Congress Forum I‘or‘ SOC!'A]‘]SL
Action used her to promote their own political futures and the ?‘)Cfal E
revolution as they defined it. The alliance would nottast, but while itdid, ;
the intentions of Mrs Gandhi and her supporters C()mbi}ncd w produce |
profound changes in the Constitution affecting Lh‘c integrity f)f thef
seamless web. These Congress activists especially meritour atenton.

government control of, or very strong authority over, the means of
production. A few were convinced Marxists.

The excommunists were themsehves not ideologically uniforn. Al-
though all were cconomic Marxists, some were also Marxist-Leninist in
4 ~ their admiration of the Soviet cconomic model, and one or two were
‘ Stalinists. For all, friendliness toward the USSR was central to their psy-
chological and political identity, und with this went anti-Americanisim.
Their auitudes toward parliamentary democracy in Inudia varied con-
siderably. With few exceptions, they supported it, as did both Commiu-
nist parties. The differences lay in the degree to which they were willing
to erode censtitutional practice and Indian political institutions in pur-

suitof their social-cconomie goals. The former communists, in Krishan

Kant's view, would have given the Prime Minister unhindered power to
“implement social-cconomic reform. They had no love for the institution
of democracy, thought Madhu Limaye. Democracy was not a way of life
for them, said a journalist close 1o the communists. They accepted the
democracy established in India, thought Sheila Dikshit, but wanted the
Congress programme (o be Marxism, not Gandhianism. They wanted
to hold office, and they were more radical politically than the socialists,
remembered I. K. Gujral 23
‘[Wle left the CPI because Left elements in the Congress needed
help.... The Congress had become dominated by the rich, by feudalists,
and by the landed,” said Chandrajit Yadav.2# He and others were following
the advice of their most prominent colleague and intellectual leader,
Mohan Kumaram;mgulam, who would become one of the counuy’s most
influential politicians.*? In Kumaramangalam’s view, the CPl had made

An Activist Political Generation

They were of several persuasions. Long-time CQﬂgressmen like Jagjivan
Rauny, Y. B. Chavan, C. Subramaniam, Dinesh Singh, Bhagwaljvha Az-.ad, .
Uma Shankar Dikshit, F A, Ahmed, and Jaisukhlal Hathrwere I\chruwan i
socialists. Then there were those who called themselves socalists, former
members of the Praja Socialist Party, who had jomed the Cougress
in the 1960s alter their party's decline—Ashoka Mchta, Ram Dhan,
Chandra Shekar (later the Prime Minister), Mohan Nharna, and K]‘L\hag :
Kant (later Vice President). A third group consisted of those who Moragt
Desaj referred o as ‘fellow travellers’, who the socialists called ‘the left'
(thereby identifying themselves as in the n‘laifmrcam),. and who othen,
more precisely, named the “ex-communists . Thes.e mc]uded‘ formeg
CPI members and close sympathizers who had joined the Congres
during the midsixtes, like I K. Gujral. Others joined the Congres
much later, like Mohan Kumaramangalam in 1971, although he »,
close to Mrs Gandhi earlier. In between, there joined persons like
Raghunathia Reddy, K. R. Gunesh, Chandrajit Yadav, Nandini Satpathj,
Amrit Nahata, Nurul Hasan, and D. P. Dhar, The latter two groups and
other individuals worked under the unibrella of the Congress Forut
for Socialist Action. :

In terms of ideology or philosophy, as much separated Lh‘e th_r :
groups as united them, although all breathed L}le oxygen of [ndi
political aiy, ‘socialism’. The Nehruvians, whose life was the Congre
nourished some hopes that the social revolution could be advancey]
under Mrs Gandhi’s leadership. I general, they did not share

B Kant, Limaye, Dikshit, and Gujral in interviews with the author.

4 nterview with the author.

258, Mohan Kumararna ngalam was the son of P Subbarayan, a Tamil Cougressman
rominent in tie independence movement. Son Mohan was educated at the London
ool of Economics, where he became friendly with and charmed Indira Nehru, then
briefly a student at Oxford. A *dashing sort of persen’, according to a friend, he was a
illiant fawyer, and was noted for his integrity. Having been once underground and on
the run as a communist, he esigned from the party when lie became Advocate General
f Madras state in 1966. (Some sav the CPIexpelied him,)

; Kumaramangulam had been mentioned tor appoinunent to the Madras High Court
in 1960, but the then Chiel Minister would not have a Communist on the court. Mrs
dhi reportedly wanted him in her government in Dethi, bat Mosarji Desat snccessfully

(Windsor Place). Ocober 1970, Congress Murches Ahead 1] folk)h\\"cd in April 1971,
this series ended with Congress Marches Ahead 13 in Getober 19/[’1  o
The Congress () session, held at Gandhinagar near Ahr‘nednbafl earlier 1‘n Decemb ‘
was lacklustre by comparison with the Congress (R) session. Allm;ugll\ (,ongre:ss(
leaders continued active in public life (for example, Desay becare Prime Minister
1977), the party’s influence declined rapidly.
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avast mistake in attempting to defeat the Congress, with its mass support,
at the polls. That way the CPI would never be able to implement its
social-economic programme. Instead, said he, the party should go to the
polls as an ally of the Congress and offer to form ‘National Governments’
with it so that the CPI could bencfit from the Congress’s mass support
and push the Congress toward genuine social and economic reform,?%
This was the so-called ‘Kumaramangalam Thesis’, and it was depicted by
some as advocating the Congress’s subversion. It certainly reflected Soviet
tactics of the period, but given Kumaramangalam’s reputation as ‘an
avowed Communist’ (and the reputations of his associates), it was hardly
a secret operation-even though the paper was circulated only }73rivately
within the CPI in 1964 and did not become publi¢ until 1978.27 Rather
than the plan of a would-be ‘mole’, the thesis ‘reads like the strategy a
liberal, non-doctrinaire communist thinker might advise his none-
too-bright leaders to follow’, wrote the well-known journalist, Ajit
Bhattacharjea.?8 Nevertheless, the thesis was significant for the advice it
offered and the fears it aroused.

Another individual of critical importance to constitutional develop-
ments was the Prime Minister's Principal Secretary, P. N. Haksar, whom
we have met as the drafter of ‘Stray Thoughts’ ard as one of those
behind the defenestration of Morarji Desai. A Kashmiri from Nehru’s
home town, Allahabad, one-time student at the London School of

opposed this. Instead, the industrial magnate J, R. D. Tata made him chairman of Indian
Airlines in 1969, an unpaid position. As chairman, he opposed buying Soviet passenger
aircraft and supported buying American Boeings. Kumaramangalam acted as V. V. Giri's
Senior Advocate when his election as President of India was challenged.

26 Kumaramangalam, S. Mohan, A Review of the Communist Party Policy from 1947,
Madras, 23 May 1964, pp. 18-19. (Original cyclostyled copy in the author’s possession,
kindness of his widow, Kalyani Kumaramangalam.) The full text of the paper purportedly
was published in Singh, Satinder, Communists in Congress: Kumaramangalam’s Thesis, D. K.
Publishing House, New Delhi, 1973. But the text there is far from complete.

Kumaramangalam also wrote that he favoured a government of democratic unity
because ‘the class alliance to take India forward is the bourgeoisie, working class, petty-
bourgeoisie, and peasantry. Congress is the political organization of the bourgeoisie;
hence it must also have a place in the United Democratic Government.” Review of Communist
Party Policy, p. 31.

27 ‘Avowed Communist”: R. C. Dutt interview with the author.

Nor was Kumaramangalam's idea new. Members of the CPI joined the Congress
Socialist Party in the 1930s on Soviet instructions to convert its members to the communist
point of view and because they believed all socialists needed to stick together to influence
the larger Congress. P. Sundarayya Oral History, pp. 83 ff, NMML.

28 Times of India, 15 October 1973. Bhautacharjea was reviewing the Satinder Singh
book. Bhattachrjea was at the time a close associate of Javaprakash Narayan.
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Economics, a junior colleague of Krishna Menon at the India League
in London, and a lawyer, Haksar joined the Indian Foreign Service in
the 1940s at Nehru's instance gnd in 1967 replaced L. K. Jha as Mrs
Gandhi’s Principal Secretary. Here he gained a much overdrawn repu-
tation as the Prime Minister’s evil genius, but powerful he was, as will
be seen shortly. He contributed his views on administrative and eco-
nomic issues, which were affected by ‘bis grounding in Marxian dialec-
tics’.29 Haksar became controversial particularly in regard to the slo-
gan of ‘commitment’. Likely to Mrs. Gandhi, and certainly to her de-
tractors, ‘commitment’ meant loyalty to her, and only secondarily to
the social goals she espoused. To the gentlemanly Haksar, the word
meant commitment to the social revolutionary ideals of the Constitu-
tion, especially by his fellow civil servants, who should act with ‘integ-
rity and honesty, giving advice, not taking personal advantage and not
caving in to politicians’. Bureaucrats who did not follow these precepts
should be punished.3 Haksar followed his own precepts in giving ad-
vice to the Prime Minister. ‘I sometimes disagreed violently with Indira
Gandhi’, he remembered, and others recalled their ‘shouting matches’.
Indeed, she rusticated him to the Planning Commission in 1973
after he criticized Sanjay Gandhi’s conduct in his Maruti automobile
venture.

These individuals brought their ideas to power. Socialists by name
or by viewpoint and former communists had been part of the Prime
Minister’s ‘kitchen cabinet' (and also of what wags called her ‘verandah
cabinet’) since 1966. Several had been ministers or risen to o